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COURSE LEARNING FOCUS
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acronyms, solution approaches, and learning questions. Students are advised to read and study the text
and work the referenced learning questions in order. After working the question set, immediately refer
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Forward and Preface
Rigos Professional Education Programs
Presents

Rigos Bar Review

Uniform Commercial Code for Law Students

Welcome. This book contains three chapters from our Washington Bar Review with the
substantive black letter law taught ates$ted in most American law schools. Following the
Magic Memory Outline you will find frequency distributions of 1996 to 2004 bar exam
essays by issue. This is quite useful to spotlight the black letter law rules which professors and
examiners tend téavor for exam testing. Sprinkled throughout the text are helpful acronyms
(memory ladders) and Rigos Tips that highlight important and frequent exam areas.

Following each substantive section there are typical multiptece questions and selected
essayguestions. The multiplehoice questions should be completed in 3 minutes on average;
the essays are to be completed in 45 minutes on the bar exam. Included are full explanatory
answers to both types of question. These questions are designed faepaadtintended to
reinforce the concepts covered in the chapter.

This UCC material is concise yet quite comprehensive. It is not intended to replace your

detailed briefing of case law or the study of lengthy horn books. Rather this is designed as a
summary that will tie the details together with a focus on the exam questions. Of special

import are the Magic Memory Outlinesvhich you will find very useful at the end of your

UCC courses in preparing your own outlines.

Rigos Professional Educatiétrograms
Bar Review Division

230 Skinner Building

1326 Fifth Avenue

Seattle, WA 98101

Tel: 2066240716

Fax: 2066240731

e-mail: im@rigos.net

www.BarRevievCourse.com

We know you will find thé Primer Series UCC hornbook for Law Students very helpful. Good
luck in your law school career. We hope to see you in our bar review course after you
graduate.

James J. Rigos

January 12011
Seattle, Washington
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SECTION 1
UCC - SALES
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SALES
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SECTION 1

UCC - SALES

I INTRODUCTION

The Uniform Commercial Code (UCC) is a product of the American Law Itest{iLl). The UCC
model statute represents an attempt to simplify, clarify, and modernize the law governing commercial transactions.
The objective of the UCC is interstate consistency and thus predictability in commercial transactions. Washington

hasemacted its own statute patterned after the ALI 6s model

2.725 which generally parallels the ALI model statute with only a few differences.

The Washington bar exam qu ks (The@xas testseonly fout Artieles®ft at u
the UCC directly: Article 2, Sales; Article 3, Commercial Paper; Article 4, Banking; and Article 9, Secured
Transactions. Article 9 may occasionally cover security interests in Article 5 through 8 collategathaftiers
covering Commercial Paper, Banking, and Secured Transactions are found in Volume 2 of your text book.

A. Exam Question Fact Pattern

There is usually one Article 2 question per exam and its scope is usually quite comprehensive. It will
typically cover many contract formation, performance, and breach issues. Remember your OACLLS VIPR TAD
acronym from the contracts chapter as it will help you through the analysis of spotting all of the issues. The
distinguishing (UCC as opposed to common lawatment is heavily tested and best reviewed in your contracts
chapter in Volume 1 of your text book. But the common law rules apply if there is no UCC provision on point.
Occasionally there are secured transaction (Article 9) issues combined ia qussdgon.

B. iGoodso

Article 2 of the UCC applies to all fitransaction
things that are movable at the time of identification to the contract of sale. Common law SIR sgjeictss(
intangibks, andreal estate) are not goods. The sale requirement under article 2 also excludes bailment for use,
such as leases of personal property in which title does not transfer. The unborn young of animals, as well as,
standing timber and cropsto be sederef r om realty become Agoodso when a

C. iMerchant o

The UCC has special provisions that may apply i
frequently on the exam. A merchant is one who deals in goods tffh sold in the contract or holds himself out
as an expert having special knowledge and skill in those goods. Wholesalers and retailers are usually merchants.
A merchant is to be distinguished from a casual party. The UCC generally requires mdochdhtse to higher
standards of conduct than a casual party. [UCC 2.104] Remember, however, that Article 2 applies to all
transactions in goods, whatever the status of the parties.

Rigos Tip: The most frequent situation on the Washington bar issecmantto-merchant transaction; usually
between a wholesaler and retailer who both deal in goods of that type. Also frequently tested is a merchgnt selling
to a noAamerchant such as a retailer selling a computer to a business or individual consumer.

D. iGood Faithbo

All UCC contracts impose an obligation of good faith and reasonableness in contract performance and
enforcement . [uCC 1. 203] AfGood faitho means hones
raised to honesty in fact dithe observance of reasonable commercial standards of fair dealing in the trade. [UCC
2.103(b)]

Rigos Tip: Al ways start your answer by stating fAiThe Washi
since the contract involves the sale of goods The seller of the goods is al
distinction from a casual party should be defined early in your answer.

10 Course 5309 Copyright 20. The Primer Series programs have a quarter century success in training professionals.

teds

s in

cont i

f on

ty i

ngt or
mo s t



E. Common Law- UCC Conflict

If the UCC is applicable, it controls over a contrary treatment under the cofamonf the UCC is silent,
the common law rules apply. Therefore, in your answer do not forget common law principles that go beyond the
limited coverage in this chapter. In fact, it would be wise to study the contracts chapter and this chapter together.

1. Default Provisions: | f the contracting parties do not a (
fillingodo provisions wild.l fildl in the blanks and dic
addressed the term in their agreement;UxC rule controls. All open terms, except quantity, can be filled in.

Unlike the common law, the general UCC intention is to make negotiations into a contract-fileeigazo long
as there is sufficient evidence that the parties intended to makeraato

2. CPU: Onesetofgafp i | | ers deserves special menti on. T
is course of performance (prior instances of performance in the current coresstt¥ourse of dealings (dealings
in previous contracts); andsage of trade in the industry. For example, suppose a contract for sale of 1,000
widgets at $100/widget, with no mention of color. If usage in the trade is that the color, unless otherwise agreed,
is Awhite, o0 then this oydefault. Irbcase of oveflict, gx@easd termsfcontrohceurse o n t
of performance, course of performance controls past course of dealing, and past course of dealing controls usage
of trade.

F. Mixed Contracts

If both goods and services are involved in h@a me contr act, the UCC appli
purposeo for which the parties contracted was the s
portion of the contract. This tends to expand the UCC authority. An example would Ipaita dissing from a
service agreement which was purchased in a single contract with a manufacturing machine; the UCC would apply
because the primary purpose of the contract was to buy the good.

Il CONTRACT FORMATION ELEMENTS

The UCC intent is to libetize the rigidity and harshness of the common law. A general standard of
reasonableness and duty of good faith is imposed on each of the contracting parties. This encourages a court to
find a contract obligati on ,and#isossible to effectuate teea agregmennt.th e p
Communication between the parties may be required to facilitate resolution of formation disagreements.

A. Offer

1. Missing Term: The UCC recognizes that action and conduct may establish an agteefmen
agreement missing a term will not fail for indefiniteness if there is a reasonable basis for the court to determine the
terms and give an appropriate remedy. If the price is missing, a reasonable price would be imposed. However, the
quantity of gmds ordered must be specified in the contract except in the cases of requirements and output
contracts (discussed below). The UCC thus fosters the formation of a greater number of sales contracts than under
the common law. [UCC 2.204 and .305]

Rigos Tip: Almost any communication containing the quantity of goods contracted for will qualify as anfUCC
offer.

2. Firm Offer: A merchant may sign a writing which gives explicit assurances that the offer will be
held open. This may not be revoked or withdngor the stated time. If the time period is not stated, a reasonable
period is imposed, not to exceed three months. This rule applies even where consideration is lacking (as opposed
to common law treatment where offers unsupported by consideratioevaable). Note, however, that any such
term of assurance on a form supplied by the offeree must be separately signed by the offeror. [UCC 2.205]

3. Modes of Acceptance of Offer: Unless otherwise indicated, a order to buy goods can be
accepted by #ier actual shipment of such goods or by a promise to ship promptly. The offeree must notify the
offeror within a reasonable time that performance has begun, or else the offeror may treat the offer as having
lapsed. This communication is necessarytpisnd t he of ferordéds right to revok
completion of an act. [UCC 2.206] The Code comments suggest a bilateral contract is formed when the seller

ships, the offeroro6s duty t her enotiiydienofthie acceptanbef ect t o t
Course 5309 Copyright 20. The Primer Series programs have a quarter century success in training professionalsl1



B. Acceptance

1. In General: Acceptance details may be specified in the offer. Any terms so specified are
controlling. If not, the terms is to be liberally construed. If there is a reasonable basis for findingaet cthrer
judge will provide a missing term. A reasonable price may be imposed. [UCC 2.204 and 2.305]

2. Manner and Medium: Unless the offer specifies to the contrary, acceptance in any reasonable
manner and by any medium is adequate. [UCC 2.206(2)]

3. iBattle of Thee UE€r mepects the common | awbdbs fAmirro
containing additional or even different terms is still an acceptance unless the offeree states otherwise
unambiguously. In such a case, the basic contoandists of the terms specified in the offer.

a. Additional Terms: Any fAadditional 6 terms in the acceptan
modi ficati on. AAddi ti onal 0 new minor terms (those not ¢
agreement, but only if both parties are merchants, and i

b. Examples: Examples of material terms not to be included in the contract are wording
requiring arbitration, negati ng ahilityneeculgatorgt olduges Nemt andar d
material additional terms can include those specifying reasonable delivery date, imposing credit terms, or fixing a
reasonable time for complaints. Even these-material terms will not become part of the contract if differ
expressly |limits acceptance to the offerés terms, or if

4. Conflicting Terms on Confirming Memos: Sometimes the contract is not formed by written
offer and acceptancee.g., there may be habeen a preceding oral agreement, after which the parties exchange

Aconfirming memoranda. O The Code states that each of t
confirming memos may also play the role of satisfying the SOF. If therterans in the confirming memos that
conflict, each party is assumed t-mwalhlasvck folorj cecck ceudt tdo dthrei

contract then consists of the terms expreslWCCagreed to
2.207]

5. Mailbox Rule: The UCC expands the reach of the common |
effective on dispatch), in that any authorized means of acceptance is effective on dispatch. The medium used in
transmission must only be reasbnhe under the circumstances (not fas fas
common law). The UCC thus could qualify an acceptance that would fail under the common law rule, such as a
letter acceptance in response to anail, telegraph, or telephoned affUCC 2.206]

6. 3-Day Cooling-Off Rule: The Federal Trade Commission allows a consumer a-ttag@eriod
to cancel a contract. To qualify for this cancell ation
at a location other thamnte mer chant 6s main place of busi ness. The sa
cancellation right at the time of the sale.

Rigos Tip: As in offers, less precision is required for an acceptance under the UCC and compliance \vith the
common | aowd s nmfamgierdor rul e is not required.

C. Output and Requirements Contracts

A contract which measures the quantity by the total output of a seller or the total requirements of a buyer is
enforceable. This is the only exception to the rule that a UCC conttesttstate the quantity.

1. Mechanism: Such a contract means the actual output or requirements as may occur in good
faith. However, be on the alert for an illusory (and u
or der . 0 tion 1B Himited irs that a quantity may not be tendered or demanded if it is unreasonably
disproportionate to a stated estimate or prior output or requirement quantities.

2. Responsibilities of Parties: An outputrequirement exclusive dealings contractposes an
obligation on the seller to use best efforts to supply the goods and on the buyer to use best efforts to promote the
product. The UCC section comments state that the seller under such a contract is expected to refrain from
supplying another dder or agent within the exclusive territory, if such is specified. [UCC 2.306]
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D. Sales by Auction

The bid is the offer, and the fall of the hammer the acceptance. A bid may be withdrawn until the fall of
the hammer. An au ot iuond esasl @ hies gfowidtsh arreesamve xpl i cit

1. With Reserve: iWi th reserved means the auctioneer re
before completion of the auction. Similarly the bidder may withdraw a bid before tloé fa# hammer and this
retraction does not revive the prior bid.

2. Without Reserve: AiWi t hout reserved means the auctionee
the goods to the highest bidder. Once the bidding starts the auctioneer must accigptesiebiu even if this
amount is less than the seller desired. A bid may be withdrawn until the fall of the hammer. [UCC 2.328]

E. Contract Modifications

Consideration issues are more liberally construed under the UCC than the common law. Contract
modi fications made in good faith do not require cons
pay a higher price for the same goods. I n the case
the observance ofreas@a bl e commer ci al standards of fair dealing
c ommo n |-exigtidgsdutyprulewould normally preclude recovery for such modifications. [UCC 2.209]

F. Unconscionability

Unconscionability is easiertogqu e under t he UCC, because the UCC p
faitho on all of the contracting parties. [uUCC 1. 20

1. Characteristics: Unconscionable contracts are too unfair,-sitked, oppressive, or harsh to be
enforceable. The priifle is one of prevention of oppression and unfair surprise. Such a fact pattern may arise in
an adhesion contract which was presented on aittakeleaveit basis without any true bargaining between the
parties. An example might be a disclaimer in kment on the back of a sales warranty form. [UCC 2.302]
RememberPrB88dufial def ecprsés uUrien es glr &smtttuaschtidgetfse ¢ testoc . (
bargaining power b &utbvetean d eh ed epfae d ti serdws)dn shaaneddtk, iquitegdpart u n f
from how they were procured).

2. Court Discretion: The court may strike only the unconscionable portion or may refuse to
enforce the entire contract. Note that unconscionability is a shield, not a sword; a defeastainuot

3. Consumer Contracts: Limitations of consequential damages for personal injuries in consumer
goods contracts are fAprima facied unconscionabl e. T
fair and equitable. The Codeill normally allow a limitation of damages when the loss is commercial.
Commercial loss damage limitations are allowed unless they fail of their essential purpose. [UCC 2.719(3)]

G. Statute of Frauds- PAWS

Rigos Tip: As under the common law, theaBite of Frauds (SOF) and the exceptions where an oral agreefnent
is enforceable- are tested on almost every exam. An acronym for the UCC exceptions is PARER
performanceAdmission Written confirmation between merchants, &mbcially manufactue goods.

The UCC6és SOF states that a contract for the sale
by way of action or defense unless the fAparty to be
contract has been mia between the parties. This is raised to $1,000 for a goods lease contract. With the
exception of requirement and output contracts, the agreement is not enforceable beyond the quantity of goods
shown in the Awriting. o skapply ia the follovnPAVESIsituations.n g or al ag

1. Part Performance: Oral contracts are enforceable without a writing for the executed part of a
contract already performed (buyer received a partial shipment of goods and accepted them after inspection).

2. Admissions: An oral agreement is also enforceable if the D admits the contract was made.
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3. Written Merchant -to-Merchant Confirmations: If A and B are both merchants, and A sends B
a written confirmation that is sufficient, under the SOF, thenBistat ed as i f he fAsignedo it t
result by giving notice of objection within 10 days of receipt.

4. Specially Manufactured Goods: Oral contracts for goods specially manufactured for that
particular buyer and not suitable for saleotbers in the ordinary course of business may be enforced without a
writing. This exception applies even if the specially manufactured goods amount is over $500.

5. iSomed WritingheSsubU€Ccisergti onds official comment s
written memorandum requirements; any authentication which identifies the party against whom performance is
sought wil |l suffice as having been fsigned, 0 as | ong as

writing. The actual signature dhe D is not necessary if there was an intent to authenticate. An unsigned
letterhead or-enail from D may thus be a sufficient writing. [UCC 2.201]

6. Party to be Charged: Onl'y t he #fAparty to be chargedodo must ha
SOF. f A did not sign the writing, but B did, A may sue B. B may not sue A. If A sues B for collection and B
asserts a counterclaim for breach, then Ads fAadmi ssionod
him, but only up to the quantity gbods admitted.

H. Parol Evidence Rule

The parol evidence rule excludes from evidence terms of prior or contemporaneous agreements if the
terms therein contradict the terms of a writt®dm Aintegr a
the court.

1. Integration. An i ntegrated agreement is intended as a fi
with respect to such terms as are included therein. If the agreement is found to be a complete interpretation (an
ilexcl usi v efdhe agteantem)nieen @vidence of prior or contemporaneous consistent and different terms
is excluded. If the agreement is only a partial integration, only evidence of different terms is excluded. The Code
allows explanation or supplementation of theaming of the agreement by the following three devices:

2. Course of Performance:The partiesd earlier course of perforn
be the best evidence to clarify ambiguity. If the sale contract provides for a schedule opesfmatances,
consistency may be inferred from the partiesd previous a

3. Past Course of Dealings: The past course of dealings between the parties illustrates how the
undecided term was handled in previous contracts. Previous candydlso establish a particular meaning to,
supplement and/or qualify terms of the final agreement.

4. Usage of Trade: Evidence indicating a regularly accepted practice or method used in the
industry or trade may be introduced. The trade practice baustich as to justify an expectation that it will be
observed in this contract. [UCC 1.205]

5. Expression of Intent Priority Ladder: Where a contract is ambiguous, the courts will look to
the following in descending order in trying to establish the ie n t of t he par tcoussss of AEXpPpr e:c
performaastecoufise awsageadi ngr ddend A

I.  Assignment of Rights

An assignment occurs when a party transfers a contractual right to a third party. Unless otherwise agreed,
the cortracting parties may assign UCC contractual rights as long as the assignor has fully performed her duties
and the assignment does not materially change the burden or risk of performance.

1. Assignments: Thus, while a client could prohibit his attorniegm assigning to a bank the rights
to receive the fee for future legal services, a goods purchaser could not prohibit a supplier from assigning the
account payment right for the goods delivered and accepted, unless the agreement stated otherwid@tioA prohi
of fiassignment of the contracto bars only the delegation
the contrary. [UCC 2.210]
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2. Retail Contract Waiver of Defenses Against AssigneeWashington state law invalidates any
provisionin a retail installment contract which prohibits a buyer from asserting claims against a seller or an
assignee of the sellereditor. [RCW 63.14.150]

3. Priority Between Assignees: The priority between multiple assignees becomes important if the
assgnor wrongfully makes more than one assignment of the same contract right. Under the common law, the first
assignee prevails. UCC 9.322 specifies that the fir
record the UCC financingatement. See chapterl2 Secured Transactions for details.

J. Delegation of Duties

Duties may be delegated unless otherwise agreed or unless the other party has a substantial interest in
having the original obligor perform. The delegation of theydoay not materially increase the burden or risk to
the obligee. An assignment of fAthe contracto or fal
rights and a delegation of performance duties. [UCC 2.210]

K. Presupposed Conditionr Commercial Impracticability

Excusable nonperformance or commercial impracticability is provided for under the code. The UCC states
that a failure of a presupposed condition is not a breach of contract. Thecawnence of the supervening
condition nmust have been a reasonable basic assumption upon which the contract was made. Compliance with a
government regulation or order also triggers this provision. Examples include war, terrorist attack, embargo, local
crop failure, power outage, or an earthkgia A mere cost increase or increased difficulty is not usually sufficient
to excuse nonperformance.

1. Part Performance: If part performance is still possible after the occurrence of the presupposed
condition, the code requires the seller to aleamong customers in a fair and reasonable manner. Buyers must
be notified seasonably of the delay, ramlivery, or expected allocation amounts and delivery date. [UCC 2.615]

2. Buyer 6s Taehuyeoisgiven the option of agreeing to takeatalable quota. In the
alternative, she may terminate the agreement if the prospective deficiency substantially impairs the value of the
whole contract and attempt to purchase her requirements elsewhere. [UCC 2.615 and .616]

Rigos Tip: Impracticabiliy and impossibility are favorite bar topics. If you seek, you will almost alwaysjfind.
(Review this CISSUU topical coverage in the Contracts chapter, too). Make sure neither party assyimed the
particular risk or caused the commercial impracticability.

L. Insecurity and Assurance of Performance

1. UCC Provision: The UCC provides for a statutory right to assurances if a party has reasonable
grounds to question the other partyés abilityonor wil
receipt of a written demand, the other contracting party must submit a response giving written assurance of
performance to the insecure party.

2. Conseguence of NortCompliance: Failure to respond adequately within a reasonable time limit
not exceeihg 30 days allows the requesting party to treat the contract as repudiated. This also allows the insecure
party to suspend performance without being in breach. In addition, the Code provides that an insecure seller may
stop delivery of goods in tranglespite the fact that title may have passed to the debtor. The buyer is then entitled
to the goods only on a COD basis. [UCC 2.609]

3. Communication Purpose: Because the exact required response of the assurance is not specified,
the UCC merely intergito promote communications between the parties.

3. Exam Fact Patterns: Exam questions have included a report from a trustworthy source that the
seller will not perform; anticipatory repudiation by the seller; buyer insolvency; delivery efardorming goods
in the first installment of a multot contract; or failure to pay for the first lot. Acceptance of one delivery of non
conforming goods or accepting | ate payment does not
assurances of aapliance of future performance and other performance requirements.
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[l LIABILITY OF A GOODS SELLER FOR BREACH OF WARRANTY

Rigos Tip: Warranty Iliability theory of recovery is tlested in
always appks to business economic losses such as a business purchasing goods that do not confofm to the
contract specifications. If the question involves physical injuries of a consumer, analyze the claim under the
Washington Products Liability Act. See furthetalks in chapter 8 Torts. 1

A. Express Warranties

Express warranties include all/l of a sellerdés affir ma
basis of the bargain. The buyer must have relied thereupon, but it is not always necestar\sttiar intended
to create a warranty. The warranty may include a sample, model, blueprint, technical specification or description,
and perhaps an advertisement. However, such affirmatior
preliminary bargaining. [UCC 2.313]

B. Implied Warranty Actions

I n addition to any sellerds express affirmations, t
warranties. Implied warranties are warranties of absolute liability and do not turn uglayenee of the D. It
does not matter if the seller lacked knowledge of the defect or was not careless in his behavior. Sales (and
contract) liability isnef aul t . Under the figravemen test, o0 warranty re
the irjured party if the injury was caused by the good.

1. Merchantability: The UCC imposes an implied requirement on merchant sellers that their goods
must be merchantable. Merchantability means the goods pass without objection in the trade, be affaiagad
quality, and fit for the ordinary purposes for which such goods are used. The container, packaging, and labeling of
the goods must also meet this standard. Usage of trade will normally establish this standard. [UCC 2.314] If the
buyer inspectshe goods before entering into the contract, there is no implied warranty as to defects which should
have been detected. There is also no warranty that livestock are free from sickness or disease. [UCC 2.316(3)]

2. Fitness for a Particular Purpose: This applies if the buyer has asked the seller to use their
expertise in selecting the most appropriate item for the
buyer is relying upon their advice in selecting the right item for the purp8seriting is not required. This
provision also applies to nemerchant sellers. [UCC 2.315]

3. Title and Against Infringement: This imposes on the seller the requirements of good title, the
right to transfer, and that the item is free from secunitgrests, liens, encumbrances, or claims of which the buyer
|l acked knowl edge. The goods also must not infringe on a
does not apply if a buyer gives the seller the specifications for custonedgigods. [UCC 2.312]

C. Limitations
Sellers can attempt to escape warranty liability through the use of limitations or exclusions.

1. Policy of the Law: The policy of the law is generally against limitations or exclusions of
liability. Any ambiguity in such attempted language in the sales document is to be construed against the seller.

2. Dollar Limitation, Repair and Replace: Limitations on remedies include a ceiling on the
recoverable dollar amount resulting from a breach, return anddrefunthe repair and replacement of non
conforming goods. Such limitations may be enforced as
exclusive remedy. However, there must be a fair quantum of remedy for breach, the agreement cahitet fail
essential purpose, and any restriction cannot operate to deprive the buyer of the substantial value of the bargain.

D. Exclusions and Disclaimers 5 Cs Test

Bargained for exclusions where the seller is attempting to disclaim total liabilityare allowed with
some limitations. In Washington, they are subject to adi@p analysis. The first analytical step is whether the
exclusion language meets each and every exclusionary element of the 5 Cs test:
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1. Clear: The language must be clgawritten so a reasonable buyer would understand that there is
no remedy. Any ambiguity will be construed against the seller.

2. Conspicuous: The writing must be obvious so that a reasonable buyer should have seen the
exclusion. Small print or langige hidden in the middle of a long convoluted paragraph is suspect.

3. Conscionable: The exclusion must be bargained for in good faith and not unexpected.
Standardized adhesion contracts without explicit negotiations are suspect.

a. Effect: If the disclaimer is unconscionable, the court may limit its application or void the
contract in total. The UCC recognizes that most consumers have no ability to bargain and therefore no influence
over what terms merchants and manufacturers include in thedfesthsales contracts.

b. Personal, Family, or Household Use: An attempt to limit remedies for personal injury
resulting from consumer goods is fiprima facie uncon:
invalid unless the seller bha physical facility within Washington state to perform the obligation. [UCC 2.719]

4. Consistent: The exclusion cannot attempt to override express warranties previously made in the
same document. UCC 2.316, Comment No. 1 specifies that this emegisequirement was added to deal with
clauses purporting to exclude Iliability from Aal/l w
makes it virtually impossible to disclaim responsibility for an express warranty.

5. Consumer Purcha®r: Disclaimers by a merchant must set forth with particularity the qualities
and characteristics not warranted if the purchase is for personal, family, or household use. [UCC 2.316(4)]

6. Second Step: Special Words:The second analytical step is sther the exclusionary language
meets one of the enumerated tests that UCC 2.316 has authorized and the courts have historically allowed.

a. Merchantability: The statute states the implied warranty of merchantability is disclaimed or
excluded byusing he word fimerchantability. o Examples incl ude
other language in which the buyer assumes the entire quality risk. This does not override express warranties.
There is no requirement the merchantabiliscthimer be written, but where it is written, it must be conspicuous.

b. Fitness for a Particular Purpose: Sellers are allowed to exclude the implied warranty of
fitness for a particular purpose with a disclaimer which must be written and consgicuo i Ther e ar e no
which extend beyond the description on the face here

c. Title and Against Infringement: This implied warranty is very difficult to exclude.
General disclaimers ar@nallowed. Detailed disclosure language or facts such that the buyer knew that the title
was contested or that the seller was only conveying whatever interest he had without claim of title may qualify.

E. Washington Products Liability Act

The Washingpn Products Liability Act (WPLA) contains express and implied warranty liability theories
against manufacturesellers of new products if they cause personal injury or property damage. The content of the
warranties is the same as specified above. Howedbe WPLA is an integrated whole that also contains
numerous noftontractual theories. So you should consult the WPLA discussion in the torts chapter to prepare for
any question involving personal injury or property damage caused by a product defect.

F. Privity - Vertical and Horizontal

Used product sellers are not covered by the WPLA. Any personal injury claim against them therefore
involves traditional theories, including breach of warranty under the UCC.

1. Standing: The buyer herself may sder breach of warranty under the UCC. In addition, third
party beneficiary status is extended to the buyerds
it is reasonable to expect that such persons would use or consume the gduc dredvtithin the foreseeable zone
of danger. Vertical privity generally allows the parties to sue anyone in the distribution chain from retailer to
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manufacturer. Washington case law is mixed as the rights of remote buyer to sue other than theirdreatiediat
for breach of implied warranties.

2. Exclusions Ineffective: A seller may not exclude or limit this section which expands traditional
privity of contract. [UCC 2. 318] This fApri tAWtyo sectio

Rigos Tip: Implied warranties and exclusions by a merchant are very frequent on the Washington Bar.

G. MagnusonMoss Act

The MagnusofMoss Act of 1975 requires detailed information about any written warranty made by a
seller to a consumer for @msumer product sold in interstate commerce. [15 U.S.C. §2302]
1. Full or Limited Warranty: The warranty must be designated as #f
the implied warranty of merchantability can not be limited. Further, an assignee mdrichaser may enforce the
warranty even if beyond the privity scope of UCC 2. 31¢
requirements, it must be clearly and conspicuously | abel

2. Anti-Lemon Provisions; The -{Hfieambinoi pnovapp!l yorrt ep laa cfierde pwaairrr ant vy
limitation provision. The consumer must be allowed a choice of replacement or a complete refund (rescission) if
the product is a Alemond that cannot be repaired after r

3. Federal Trade Conmission (FTC) Enforces: The FTC is charged with the responsibility of
enforcing the Act. A civil action is possible including class action status if there are at least 100 Ps.

\A SHIPMENT/DELIVERY/PAYMENT TERMS

A. Payment, Price, and Delivery

Unless otherwise agreed, payment is due at the time and place of delivery of conforming goods. [UCC
2.310] Payment by check is sufficient. If a seller demands payment in cash, he must give an extension of time
reasonably necessary for the buyer to procweetish. [UCC 2.511]

1. COD and Acceptance: COD always means collect on delivery. [UCC 2.310] All goods must
be tendered in a single delivery and payment is then due. [UCC 2.307]

2. Non-Conforming Goods Accepted: The buyer must pay at the comtt rate for any goods
accepted. This means that even if the goods are defective, they must be paid for, although the buyer has a right to
deduct reasonable damages from the price so long as he gives the seller notice of his intent to do so. [UCC 2.717]

3. Open Price Term: A price term is not necessary unless the parties intended to be bound only if
the price was agreed. The price to be imposed is a reasonable price at the time for delivery. [UCC 2.305]

4. Place of Delivery: The placefordeler y i s the sellerés place of busi
the buyer whatever notification is reasonably necessary to enable the buyer to take delivery. [UCC 2.308]

B. Free on Board (FOB)

FOB means the seller bears the expense of putting the gopdssession of the carrier and loading.

1. FOB - Destination: In an FOB place of destination contract, the freight charges are paid by the
seller. The seller bears the risk of loss until the goods are tendered to the buyer at the designated locatio

2. FOB - Place of Shipment:1 n an FOB sell erdéds place of shipment

dock, or if FOB is stated but no location is specified, the buyer pays freight. The seller pays for and is liable for
damages in loading to the carriert e buyer bears the risk of loss thereafter. [UCC 2.319(1)]
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C. Free Along Side (FAS)

FAS means that the seller, at their own expense, must deliver goods free alongside the carrier at a named
port and tender receipt. Upon delivery, risk of loséshd the buyer who must pay for loading. [UCC 2.319(2)]

D. Cost, Insurance, and Freight (CIF)

CIF means that the sellerdéds price includes in a |
destination. The seller delivers the goodshte carrier and pays for the insurance and freight. Delivery to the
carrier shifts risk of loss to the buyer who must seek any remedy against the carrier or insurer. At this point, the
seller is released from risk of loss. The seller then forwardswhership documents to the buyer who must pay
on tender of the documents. [UCC 2.320]

E. Ex-Ship

The seller must deliver the goods free of carriage liens to the buyer at the named port of destination and
pay for vessel unloading. Risk of loss thensgasto the buyer. [UCC 2.322]

F. No Arrival/No Sale

ANo arrival/no saledo or Aito arrived in a destin
nondelivery resulted solely from hazards of transportation. [UCC 2.324]

V. TITLE AND RISK OF L OSS

Rigos Tip: Past bar exam questions have focused on the allocation of risk of loss between the seller and jpbuyer.

A. General Rule

1. Parties Agree:The parties may agree as to when title passes as long as it is after the goods are in
existence anttave been identified in the contract. Under the common law, risk of loss transfers with title. Under
the UCC, title passes when the seller has completed performance of delivery. Risk of loss generally shifts to the
buyer upon receipt and acceptanceafforming goods. The parties may vary from this rule and agree as to who
will bear the risk of loss in a particular situation.

2. No Agreement If no agreement, the general rule is that the breaching party retains risk of loss
until the other partyas insurance coverage. If a tender or delivery of goods so fails to conform to the contract as
to give the buyer a right of rejection, the title and risk of loss remain with the seller until the breach is cured.
Similarly, if the buyer rightfully revo&s acceptance, the risk of loss shifts back to the seller. [UCC 2.510]

B. iTendero of Delivery

The seller must tender delivery to the buyer and this is to be in one lot unless agreed to the contrary. [UCC
2.307] I f t he s e lrdfused dysthe thger dnel the godds ateesubiseqeently destreyed while
remaining on the sellerbdés premises, the status of th

1. Non-Merchant Seller: Risk of loss passes to the buyer upon a-memchant (casual) sellr 6 s
mere tender of delivery of conforming goods.

2. Merchant Seller: If the seller is a merchant, risk of loss only passes upon actual receipt by the
buyer; mere tender of delivery is insufficient. Usually this means the merchant bears thdasskba&fcause risk
stays with possession of the goods at the sellerdés p

C. Destination and Shipment Contracts

If the seller is obligated to ship to a particular destination, risk of loss passes when delivery of thie goods
tendered at that destination. If the seller is obligated to ship the goods to the buyer but no particular destination is
specified, risk of loss passes when the goods are delivered to the carrier. The seller must promptly notify the
buyer of the shiment. [UCC 2.504]
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D. Documents of Title

Documents of title are instruments constituting ownership of the goods, such as a warehouse receipt.
Unless otherwise agreed, the buyer must pay against a tender of the documents of title if goods are in the
possession of a warehouseman or bailee. Risk of loss passes to the buyer at this time. [UCC 2.509(2)]

E. Power to Transfer

A purchaser of goods acquires all rights that his transferor had. A person with voidable title has the power
to transfer good tlie to a good faith purchaser for value even though the goods were delivered in exchange for a
check which was later dishonored. In comparison, a thief can never transfer good title to stolen goods. Entrusting
goods to a merchant who deals in goods af kind usually gives the merchant the power to transfer all rights to a
buyer in the ordinary course. [UCC 2.403]

F. Conditional Sales

These rules cover situations where the buyer has the right to return conforming delivered goods. The
questionisw et her the buyerds creditors may | evy on such good
providing a retailer with inventory is an example.

1. Sale or Retum: A fisal e or returno applies i f t he goods
arrangemenallows a retailer buyer who cannot resell the goods to his customers to return them to the wholesaler
at her own risk and expense. Title and risk of loss passes to the retailer upon receipt of the goods; this allows the
retail er s c hegdddg beforesthetwbolesaenisypaich n t

2. SaleonApprova: A isale on approvalo applies if the good
Title and risk of |l oss are retained by thecreditdrd er so t he
The buyer must formally approve or accept the goods before the title and risk of loss transfer. Acceptance may be
i mplied by the refusal to return the goods within a res

expense.

3. Ambiguous Terms: Reasonable doubts as to the nature of the transaction are to be resolved in
favor of the gener al creditors of the retailer. Thi s ¢
always perfect their security interestdhgh a proper recording of the financing statement. [UCC 2.326 and
2.327] (For details see discussion in chaptgf 2n Secured Transactions.)

G. Consignments

Consignment is selling the goods of others. On July 1, 2001, UCC 2.326(3) was deltezhington so
consignors attempting to protect their coll ateral mu s t
2.326]

H. Insurable Interest

A buyer is allowed an insurable interest prior to receiving title or risk of loss. Buyerthosmysure their
interest in the goods they do not yet physically control. [UCC 2.501]

1. Existing Goods: An insurable interest arises when a contract is entered into for existing
identified goods.

2. Future Goods: For goods to be delivered ihe future, an insurable interest comes into existence
when they are shipped, mar ked, segregated, or other wi se
They must be at a point where they are distinguishable f

3. Sel l er 8s | ns Theadldr etains an irsurable interest as long as she has title to, or

any security interest in, the goods. An insurable interest in proceeds derived from the disposition of collateral is
allowed if such collateralas subject to an insurable interest. [UCC 9.102(64)(E)]
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VI. REMEDIES FOR BREACH

Rigos Tip: In the past, remedies has been one of the most heavily tested areas on the UCC Sales bar qt*estions.

A. In General

1. Right to Cure: If a tender of perfanance is rejected by the buyer because the goods fail to
confor m, the buyer must state the particular defect.
before the contract performance dat the buyerhtte ineridnitoe r mu
cure. [UCC 2.508]

2. Perfect TenderRule:A buyer 6s right to reject arises if
to the contract. o A buyer may accept none,UCxdadls, or
required fAperfect tender ruleod is a higher standard

a. Rejection: However, a rejection by the buyer must be made within a reasonable time of
receipt. [UCC 2.607] Even if a buyer accepts the gobdsnay revoke acceptance of rmamforming goods if
he reasonably thought the seller waived cure, or if it was difficult to determine breach. Revocation of acceptance
must occur within a reasonable time after the buyer discovers or should have didtedneach. [UCC 2.608]

b. Accommodation Tender: The shipment of nogonforming goods can be simultaneously an
acceptance of the offer and a breach of the contract. To protect himself, the seller may-shigforoning goods
by notifying the bug r it is an fAaccommodation sale, 0 in which
counteroffer.

3. Damage Limitations: Commercial consequential damages may be limited or excluded in the
contract, subject to the constraints of unconscionabilityimitation of damages for personal injury in a consumer
goods contract is prima facie unconscionable. The UCC will also not allow a remedy limitation if it fails of its
essential purpose. [UCC 2.719]

4. Liquidated Damages: Liquidated damages spéed in the contract must be a reasonable
estimate of either the anticipated or actual harm caused by the breach. A term fixing unreasonably large liquidated
damages is void as a penalty. P is then limited to recovering actual damages. [UCC 2.718]

5. Deposit Retention: If the buyer breaches, a seller may choose to retain the smaller of 20% of the
contract or $500 of the buyero6s deposit. [uCC 2.718
damages as are available to him undeiitteee | | er 6 s remedi eso0 section of the

6. Divisible Contracts: Unless intended to the contrary, a single delivery is assumed. If delivery is
made in separate lots, the price may be apportioned. The UCC will usually enforce whatewity wae
delivered, accepted, or paid for. A court may also interpret the contract as divisible to avoid forfeiture of the
whole. [UCC 2.307] This result is similar to common law substantial performance for contractors.

7. Installment Contract: If the delivery of separate lots is required or authorized in the contract,
the buyer may reject any installment which is fwomforming. A norconforming installment must be accepted if
the seller gives adequate assurance that they intend to cure. dinthenforming installment is not cured and it
substantially impairs the value of the whole contract, the entire contract is breached. [UCC 2.612]

8. Anticipatory Repudiation:  An unequivocal and unambiguous repudiation of a future
performance duty enles the aggrieved party to suspend his or her own performance. [UCC 2.610] This may
trigger the right to demand an adequate assurance of performance. [UCC 2.609] In additionbtieactong
party may immediately resort to any remedy for breachraike available. Anticipatory repudiation may be
retracted unless the aggrieved party has materially changed their position. [UCC 2.611]

9. Damage Mitigation: The nonbreaching party has a duty to mitigate or minimize any
consequential losses causbkd the breach. Washington calls this the doctrine of avoidable consequences.
Damages, losses, and related costs which could have been reasonably avoided are not recoverable. The UCC
distinguishes required mitigation depending upon which party is aggkiev
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a. Seller Duty: | f the buyer breaches, the sellerés sal
reasonable and at the highest possible price. [UCC 2.706]

b. Non-Merchant Buyer: The Code distinguishes between two types of buyers. A casual
buyer mayhave taken physical possession of goods before a rightful rejection. Upon rejection, the seller must be
notified; the buyer has a duty to hold the goods with re€
further obligation. [UCC 2.602]

c. Merchant Buyer: A° mer chant buyer with -confoenmgegoeds on o f a
must notify the seller and follow any reasonable instructions of the seller. This includes returning the goods if
requested. If no instructions are received friiva seller and the goods are perishable (crops) or will decline
speedily in value, the buyer must make a reasonable effo

d. No Mitigation for Market Remedies: Both seller and buyer are entitled parsue their
respective market remedies even if there was no attempt by the seller to resell or the buyer to cover.

e. Payment and Sale: If the buyer has paid for and has possession of goods that do not
conform to the contract, the buyer may dispoke ot he sel |l er 6s goods. The seller m
disposition sale. The buyer is entitled to the proceeds of the sale for prior payments made to the seller and
expenses of the sale, including a selling commission of up to 10% of thepgroseds. [UCC 2.603]

B. Sell eré6s Remedi es

An aggrieved seller (such as where a buyer refuses to accept a timely conforming tender of performance or
fails to furnish an agreed letter of credit) has certain remedies.

1. Basic Measures:

a. StopTransit Upon the buyerdés breach, the seller may
COD for any future shipment.

b. Market: The seller may also cancel the contract and/or sue for the difference between the
contract price and the market price. This keaprice is calculated at the time and date of tender.

c. Resale: Alternatively, the seller may resell the goods and sue for the difference between the
contract price and the resale price. However, all aspects of the resale must be in good fathraectially
reasonable. [UCC 2.703] The buyer must be notified of the sale. [UCC 2.706]

2. Incidental Damages: Incidental damages are costs incurred by the seller in a reasonable attempt
to avoid loss. These may include storage, insurance, caomss and costs of resale incurred to mitigate
damages. Notice that consequential damages are not available to the seller. [UCC 2.710]

3. Lost Profit Remedy: If neither the resale nor the market remedies yield any damages, the seller
may attempttcc har acteri ze himself as a filost volume seller, o
situations in which the seller routinely sells the same good at the same price to all buyers and hence, there is no
difference between the contract price ararket price. The seller must show that if the buyer had not breached,
he would have made fAone more sale. o Damages, including
gross profit.

4. Buyer 6s | iftheosklleraiscovers the buyeriisolvent, the seller may stop delivery or
refuse to make delivery except for cash. [UCC 2.705] A seller may also reclaim goods from an insolvent buyer as
an alternative to seeking damages. This right applies up to 10 days after delivery. Thetienés limit for
reclamation if the buyer in writing misrepresents solvency within three months of delivery or pays for the goods
with a dishonored check. Reclamation is an exclusive remedy; no other damages are possible. [UCC 2.702]

C. Buyerdés Remedi es

Rigos Tip: The buyerds remedies are more heavily tesfted than
damage details are the biggest issue, but incidental and consequential damages are also frequently presgnt.
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A buyer is aggrieved when thellee fails to deliver, or delivers neconforming goods. A perfect tender
is required. A buyer may accept all, reject all, or accept any commercial unit and reject the restooffoloming
goods. Such acceptance does not foreclose any other buyeyrefo€C 2.601]

1. Non-Acceptance and Rejection: The buyer must make some affirmative action to avoid
acceptance. [UCC 2.602] A rejection must be made within a reasonable time of receipt. [UCC 2.607]

2. Defense Waiver Invalid: RCW 63.14.150 inalidates any provision in a retail installment
contract which waives the right of a buyer to assert
l'imited to consumer s. Thus such a breagher retains all/l

3. Inspection Right: A buyer has a reasonable right to inspect the goods before payment or
acceptance. While COD may require payment before inspection, this is not acceptancecolifooming, the
price may be recovered. [UCC 2.513]

4., ACover 0 Ddpogpesel |l erds breach, a buyer may c¢ch
purchasing equivalent substitute goods from another supplier. The buyer must act without unreasonable delay, and
the purchase price musébs beamageasamabhe. 0s The Hufykee
Afcover o and the contract price. [uUCC 2. 712]

5, Ot her B uy e r dlrsadditiannt@ thisbasic measure, the buyer is entitled to incidental
and consequential damages, less any expenses savedtygach.

a. Incidental Damages: | nci dent al damages are the buyerd
such as the care of rightfully rejected goods and the reasonable expenses of effecting cover.

b. Consequential Damages:Consequential damaggesotect the expectancy interest; they are
the buyerds economic advantage which would have restL
seller must have had reason to know (foreseeability) that such consequential damages would reswdt from th
breach, and the buyer may not recover those consequential damages that could have been avoided by cover or
otherwise (mitigation). An example is the profit which would have been realized on resale. Consequential
damages may usually be limited or exa@ddunless this would be unconscionable. [UCC 2.715]

6. Market Price Remedy: The buyer is also entitled to elect
the difference between the market price (at the time the buyer learned of the breach) and thepoatrdctCC
2.713]

7. Anticipatory Repudiation. The buyer és cover price after a s
be determined when the buyer learned of the repudiation. This provision will bar damages attributable to later
price increases aarring before the buyer actually covers. [UCC 2.610]

8. Specific Performance: A buyer is allowed specific performance and replevin only if three
conditions are met. (1) The buyer must be unable to cover; (2) the goods must have been idenéfmmhirettt;
and (3) the goods have not been transferred to a bona fide purchaser (BFP). It is not likely that all three of these
conditions wil/ be met and thus the UCC does not fav
breaches. [UC 2.716]

9. Remedy for Breach in Regard to Accepted Goods:When the buyer has accepted defective
goods and given notice of breach, he may recover as
from the sell er 6s rdamagesdohbreach of Wdrranty s ¢ha walue of thefgoods as warranted
minus their value as delivered, plus foreseeable consequential damages.

D. Statute of Limitations

The lawsuit must be commenced within four years after the cause of action halacthis trigger date
is when the breach occurs, even if the aggrieved party lacked knowledge of the breach at that time. (The tort
discovery rule does not apply.) Breach of warranty is triggered when tender of delivery was made. The parties
mayagree o reduce the four year period to not | ess than
the statute of limitations period beyond four years. [UCC 2.725]
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SECTION 1

UCC - SALES QUESTIONS

1. Which of the following offers for the salef
widgets is not enforceable if the seller changes his
mind prior to acceptance?

(A) A merchant tells buyer in writing she will
sell the widget for $35,000 and that the
offer will be irrevocable for ten days.

(B) A merchant writes buyer offering tolksthe
widget for $35,000.

(C) A merchant telegraphs buyer offering to sell
the widget for $35,000 and promises to
hold the offer open for ten days.

(D) A merchant writes buyer offering to sell the
widget for $35,000 and stating that the offer
will be irrevocable for ten days if buyer will
pay $1.00. Buyer pays.

2. Lee Motors sold an oral option to Hall, Inc., for
$50. The option was to purchase any late model used
automobiles received by Lee as trae on new cars
for the next 100 days. Hall pailde $50 and promptly
sent Lee a signed memorandum which correctly
described the agreement and its terms. Lee did not
respond until after 30 days had elapsed and it had
discovered it had made a very bad bargain.
Therefore, it notified Hall that it woulsho longer
perform under the terms of the option, which it
alleged was invalid, and it enclosed a check for $50 to
Hall 6s order. Which of
(A) The oral option is invalid for lack of
consideration.
(B) The Statute of Frauds can bealidly
asserted by Lee to avoid liability.
(C) Lee has entered into a valid contract with
Hall.
(D) Options for a duration of more than three
months are unenforceable.

3. Doral Inc., wished to obtain an adequate supply
of lumber for its factory extermn which was to be
constructed in the spring. It contacted Ace Lumber
Company and obtained a-day written option (firm
offer) to buy its estimated needs for the building.
Doral supplied a form contract which included the
option. The price of lumber haisen drastically and
Ace wishes to avoid its obligation. Which of the

foll owi ng i s Aceds
Dor al 6s assertion t hat
option?

(A) Such an option is invalid if its duration is
for more than two mongh

(B) The option is not supported by any
consideration on Doral's part.

(C) Doral isnot a merchant.

(D) The promise of irrevocability was contained
in a form supplied by Doral and wamt
separately signed by Ace.

thehf @meawi ng

4. A merchantoés
offer) to sell goods
(A) Must be separately signed if the offeree
supplies a form contract containing the
offer.
(B) Is valid for three months.
(C) Is nonassignable.
(D) Can not exceed a thremonth duration
even if consideration is given.

5. Base Electric Co. has entered an agreement to
buy its actual requirements of copper wiring for six
months from the Seymour Metal Wire Company and
Seymour Metal has agreed to sell all the copper
wiring Base will require for six months. The
agreement bieveen the two companies is
(A) Unenforceable because it is too indefinite as
to quantity.
(B) Unenforceable because it lacks mutuality of
obligation.
(C) Unenforceable
consideration.
(D) Valid and enforceable.

because of lack of

6. Joseph Manufguring, Inc., received an order
from Raulings Supply Company for certain valves it
manufactured. The order demanded immediate
lim cospect ?t o
manner of acceptance, which of the following is
correct?

(A) Joseph can aept only by prompt shipment
since this was the unambiguous manner
indicated in the order.

(B) The order is construed as an offer to enter
into either a unilateral or bilateral contract
and Joseph may accept by a promise of or
prompt shipment.

(C) If Joseph promptly ships the goods,
Raulings must be notified within a
reasonable time.

(D) Joseph may accept by mail, but he must
make prompt shipment.

7. Stand Glue Corp. offered to sell Macal, Inc., all
of the glue it would need in the manufactureitef

|l sgall ey 6boaondyby
Four months later, due to inflation, Stand wrote to
Macal advising Macal that Stand could no longer
supply the glue at $25 per barrel, but affgrto fulfill
the contract at $28 per barrel instead. Macal, in need
of the glue, sent Stand a letter agreeing to pay the
price increase. Macal is
(A) Legally obligated to pay only $25 per barrel
under the contract with Stand.
(B) Legally obligated topay $28 per barrel
under the contract with Stand.
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(C) Not legally obligated to purchase any glue.
Stand has breached the contract.

(D) Legally obligated to pay $28 per barrel due
to the fact inflation represents an
unforeseen hardship.

8. In which of the following situations would an
oral agreement without any consideration be binding
under the Uniform Commercial Code?

(A) A renunciation of a claim or right arising
out of an alleged breach.

(B) A firm offer by a merchant to sell or buy
goods which gies assurance that it will be
held open.

(C) An agreement which is a requirements
contract.

(D) An agreement which modifies an existing
sales contract.

9. On October 1, Baker, a wholesaler, sent Clark, a
retailer, a written signed offer to sell 200 pimdk
shears at $9 weach. The
warehouse, net 30, late payment subject to a 15% per
annum interest charge. The offer indicated that it
must be accepted no later than October 10, that
acceptance would be effective upon receipt, &ad t
the terms were not to be varied by the offeree. Clark
sent a telegram which arrived on October 6, and
accepted the offer expressly subject to a change of the
payment terms to 2/10, net/30. Baker phoned Clark
on October 7, rejecting the change of pagtrterms.
Clark then indicated it would accept the October 1
offer in all respects, and expected delivery within 10
days. Baker did not
the original offer. Which of the following is a correct
statement?
(A) B ak er ind offer isia §rm offer, hence
irrevocable.
B) Ther e i s n o
modifications effectively rejected the
October 1 offer, and Baker never accepted
either of
(C) Clark actually created a contract on October
6, since the modifications were merely
proposals and did not preclude acceptance.
(D) The statute of frauds would preclude the
formation of a contract in any event.

10. Which of the following requirements must be
met for modification of a sales contract under the
Uniform Commercial Code?
(A) There must be consideration present if the
contract is between merchants.
(B) There must be a writing if the original sales
contract is in writing.
(C) The modification must satisfy the Statute of
Frauds if the contractsamodified is within
its provisions.
(D) The parol evidence rule applies and thus a
writing is required.

accept

contract

11. Ambrose telephoned Miller Adding Machine
Company and ordered 1,000 pocket calculators at
$4.05 each. Ambrose agreed to pay 10% immediately
and the balance within ten days after receipt of the
entire shipment. Ambrose forwarded a check for
$405.00 and Miller shipped 500 calculators the next
day, intending to ship the balance by the end of the
week. Ambrose decided that the contract was a bad
bargain and repudiated it, asserting the Statute of
Frauds. Miller sued Ambrose. Which of the
following will allow Miller to prevail despite the
Statute of Frauds?
(A) The contract isiot within the requirements
of the statute.
(B) Ambrose paid 10% domv
(C) Miller shipped 500 of the calculators.
(D) Ambrose admitted in court that it made the
contract in question.

12. The Uniform Commercial Code Sectior2@1
Statute of Frauds

t e r(An Codified commoR lanJuleB of fraBda k e r 6 s

(B) Requires that all formal ctmacts be in
writing and signed by the parties to the
contract.

(C) Does not apply if the parties waive its
application in the contract.

(D) Sometimes results in a contract being
enforceable by only one party.

13. Certain oral contracts fall outside tB¢atute of
Frauds. An example would be a contract between
(A) A creditor and a friend of the debtor,

debt in exchange for the creditor's binding
extension of time for payment of the debt.
(B) A landlord and @enant for the lease of land
for ten years.
(C¥ A schlioel boafillardrakte@acher entered into
on January 1, for nine months of service to
begin on September 1.

Cl ar kdés pr op o gD A setail seller of television sets and a buyer

for the sale of a TV set for $399 C.O.D.

14. Which of the following requirements must be
met for modification of a sales contract under the
Uniform Commercial Code?

(A) The modification must satisfy the Statute of
Frauds if the contract as modified is within
its provisions.

(B) There must be considgion present if the
contract is between merchants.

(C) The parol evidence rule applies and thus a
writing is required.

(D) There must be a writing if the original sales
contract is in writing.

15. Donaldson suffered an injury due to a
malfunction of apower tool he had purchased from
Malloy Hardware. The tool was manufactured by
Superior Tool Company. Donaldson has commenced
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an action against Malloy and Superior based upon
strict liability. Which of the following is a correct
statement?
(A) Donald® n 6 s suit against
dismissed since Malloy was not at fault.
(B) Privity will not be a valid defense against

Donal dsonés suit.
(C) Superior will not be liable if it
manufactured the tool in a norgligent

manner.

(D) The lawsuit will be dmissed since strict
liability has not been applied in product
liability cases in the majority of
jurisdictions.

16. Hall is suing the manufacturer, the wholesaler,
and the retailer for bodily injuries caused by a
lawnmower Hall purchased. Under the theof
strict liability

(A) Privity will be a bar insofar as the
wholesaler is concerned if the wholesaler
did not have a reasonable opportunity to
inspect.

(B) Contributory negligence on Hall's part will
always be a bar to recovery.

(C) The manufacturewill avoid liability if it
can show it followed the custom of the
industry.

(D) Hall may recover despite the fact that he
can not show that any negligence was
involved.

17. Barbara Murphy was a purchasing agent for a
hydrorail shipping company who desir to purchase

a crane that could lift 10 ton containers. She explained
these requirements to the salesman in the showroom
of the regional crane distributor. The salesman
recommended a particular model which would satisfy
Mur phyds pur p o stiee.sales ddntracp h y
that did not mention the purpose for which the crane
was going to be used. Subsequently, the crane broke
in lifting a 7 ton container. Under the circumstances:

(A) Murphy cannot recover against the seller
because the representation waset in
writing.

(B) The seller will prevail because the parol
evidence rule will prohibit introduction of
any prior or contemporaneous statements
which contradict the terms of the final
written agreement.

(C) Murphy will prevail under an implied
warrany theory only if she can prove the
seller knew of the reliance.

(D) Murphy could not collect if the seller was a
nonmerchant/casual seller.

18. The Uniform Commercial Code provides for a
warranty against infringement. Its primary purpose is
to protecthe buyer of goods from infringement of the
rights of third parties. This warranty

(A) Only applies if the sale is between
merchants.
(B) Must be expressly stated in the contract or
Ma | the tatutei df IFraubdse will prevent its
enforceability.
(C) Does not aply to the seller if the buyer

furnishes specifications which result in an
infringement.
(D) Cannot be disclaimed.

19. Ace Auto Sales, Inc.,, sold Wiliams a
secondhand car for $9,000. One day Williams parked
the car in a shopping center parking lot. ath
Williams returned to the car, Montrose and several
policemen were waiting. It turned out that the car had
been stolen from Montrose who was rightfully
claiming ownership.  Subsequently, the car was
returned by Williams to Montrose. Williams seeks
recouse against Ace Auto Sales who had sold him
the car with the usual disclaimer of warranty. Which
of the following is correct?

(A) Si nce Ac e
di scl ai med
in connection with its sale to Williasn
Williams must bear the loss.
Since Ace Auto and Williams were both
innocent of any wrongdoing in connection
with the theft of the auto, the loss will rest
upon the party ultimately in possession.
Had Williams litigated the question of
Montrosé s owner ship to
would have won since possession is nine
tenths of the law.
(D) Ace Auto will bear the loss since a warranty

of title in Willi

sale of the auto.

Aut o

(B)

(©)

The contract
regarding title

20. Gold sold Sable ten fur coats.
contairgdn eod specific  provision

warranties. It did, however, contain a provision
which indicated that t he
faults and defects. o Two

had been stolen and were reclaimed by the rightful
owner. Wlich of the following is a correct statement?

(A) The implied warranty of title is eliminated
by the parol evidence rule.

(B) The contract automatically contained a
warranty that the title conveyed is good and
can only be excluded by specific language.

(C) Since there was no express title warranty,
Sable assumed the risk.

D) The disclaimer fdAwith
effectively negates any and all warranties.

21. The Uniform Commercial Code implies a
warranty of merchantability to protect buyers of
goods. To be subject to this warranty the goods need
not be
(A) Fit for all of the purposes for which the
buyer intends to use the goods.
(B) Adequately packaged and labeled.
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(C) Sold by a merchant.

(D) In conformity with any promises or
affirmationsof fact made on the container
or label.

22. Filmore purchased a Miracle color television set
from Allison Appliances, an authorized dealer, for
$499. The written contract contained the usual one

year warranty as to parts and labor as long as the set

was returned to the manufacturer or one of its
authorized dealers.
effective disclaimer of any express warranty
protection, other than that which was included in the
contract. It further provided that the contract
representeche entire agreement and understanding of
the parties. Filmore claims that during the bargaining
process Surry, Al |
service the set at Fil
wrong within the year. Allison has offered to repai
the set if it is brought to the service department, but
denies any liability under the alleged oral express
agreement. Which of the following would be the best
defense for Allison to rely upon in the event Filmore
sues?

(A) The Statute of Frauds.

(B) The parol evidence rule.

(C) The fact that all warranty protection was

disclaimed other than the express warranty
contained in the contract.

D) The fact that Sunaty,
have express authority to make such a
promise.

23. In general, disclaimers of implied warranty
protection are
(A) Permitted if they are explicit and
understandable and the buyer is aware of
their existence.
(B) Not binding on remote purchasers with
notice thereof.
(C) Void because they are against public policy.
(D) Invalid unless in writing and signed by the
buyer.

24. Webster purchased a drill press for $475 from

Martinson Hardware, Inc. The press has proved to be
defective and Webster wishes to rescind the purchase

based upon a breach of implied warranty. dhof

the foll owing wildl
Martinson?
(A) The press sold to Webster was a
demonstration model and sold at a
substantial  discount; hence, Webster

received no implied warranties.

(B) Webster examined the press carefully, but
as regards the defects, they were hidden
defects which a reasonable examination
would not have revealed.

(C) Martinson informed Webster that they were
closing out the model at a loss due to

The contract also contained an

i sonds
mo r

certain deficiencies and that it was sold
Anwith all/l faults. o

(D) The fact that it was the negligence of the
manufacturer which caused the trouble and
that the defect couldnot have been
discovered by Martinson without actually
taking the press apart.

25. The Uniform Commerci al Cc
privity of warranty ago personal injuries
(A) Resulted in a single uniform rule being
adopted throughout most of the United
States.
(B) Prohibits the exclusion on privity grounds
of third parties from the warranty
protection it has granted.
o@) Applies erclusavely tymarmbtuoersi sed t o
dD)AE s bdend dei fb ugyrey tbhsi nfga mie
only the party from whom the buyer
purchased the product.

a
e o

26. Sanders Hardware Company received an order

for $900 of assorted hardware from Richards &
Company. The shipping terms were F.O.B. ¢est
Freight Line, sellerbés plac
Sanders packed and crated the hardware for shipment
and it was | oaded wupon
goods were in transit to Richards, Sanders learned
that Richards was insolvent in the equity sen
Alhablé ® qay Gts debtg ie the prdirdiiy dourse of
business). Sanders prompt |
Denver, Colorado, and instructed them to stop
shipment of the goods to Richards and to store them

until further instructions. Lester complied withese
instructions.  Regarding the rights, duties, and
liabilities of the parties, which of the following is
correct?

(A) Sandersdé6 stoppage in tr
Richardsd assets exceed

(B) Richards is entitled to the hardware itif
pays cash.

(C) Once Sanders correctly learned of Richards'
insolvency, it had no further duty or
obligation to Richards.

(D) The fact that Richards became insolvent in
no way affects the rights, duties, and
obligations of the parties.

Les

c
[

pr ecl u2ife Hle Banpagp rodvreed 40O ctikey aviich itf r o m

deposited in a public warehouse on April 25,
receiving a negotiable warehouse receipt in its name.
Hack sold the tires to Fast Freight Co. On which of
the following dates did the risk of loss transfer from
Hack to Fast?

(A) May 1 - Fast signed a contract to buy the
tires from Hack for $15,000. Delivery was
to be at the warehouse.

(B) May2 - Fast paid for the tires.

(C) May3 - Hack negotiated the warehouse
receipt to Fast.
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(D) May4 - Fast received delivery of the tires
atthe warehouse.

28. Falcon, by telegram to Southern Wooal, Inc.,
ordered 30 bolts of cloth, first quality, 60% wool and
40% dacron. The shipping terms were F.O.B.
Falconbés factory in
accepted the order and packed the baoftsloth for
shipment. In the process it discovered that one half of
the bolts packed had been commingled with cloth
which was 50% wool and 50% dacron. Since
Southern did not have any additional 60% wool cloth,
it decided to send the shipment to Falcan am
accommodation. The goods were shipped and later
the same day Southern wired Falcon its apology
informing Falcon of the facts and indicating that the
15 bolts of 50% wool would be priced at $15 a bolt
less. The carrier delivering the goods was hégdoin
the way to Norwalk. Under the circumstances, who
bears the risk of loss?
(A) Southern, since they shipped goods which
failed to conform to the contract.
(B) Falcon, since the shipping terms were
F.O.B. Falcon's place of business.
(C) Southern, beause the order wamot a
signed writing.
(D) Falcon, since Falcon has title to the goods.

29. In deciding a controversy involving the question
of who has the risk of loss, the court will look
primarily to

(A) The intent of the parties manifested in the

contract.

(B) The shipping terms used by the parties.

(C) Whether title has passed.

(D) The insurance coverage of the parties.

30. In connection with the risk and expense
associated with the delivery of goods to a destination
under asalescontrache term AF.
destinationo means that
(A) The seller bears the risk and expense.
(B) The buyer bears the risk and expense.
(C) The seller bears the risk but not the
expense.
(D) The buyer bears the risk but not the
expense.

31. A Seattk sailboat dealer was negotiating to buy
two sailboats. The first was being sold by a yacht
manufacturer and the second by a private seller. The
dealer/buyer was contacted by both sellers and told
that both boats were ready to be picked up in early
aftemoon. The buyer decided that it would be more
convenient to pick them up the next morning. A
storm destroyed both sailboats later that evening.
Assuming no insurance coverage, the risk of loss
would be

(A) Borne by both the buyer and seller on a

50/50basis.

Nor wal

O. B.

(B) Borne by both sellers because they had
physical control over the boats.
(C) Borne by the private seller
dealer/buyer.
(D) Borne by the yacht manufacturer and the
dealer/buyer.
k, Connecticut.
32. A wholesaler wants to provide his retailer with
invertory on credit but has learned that the customer
is in financial trouble. One of his salesmen reported
that the retailer may have lien creditors and judgment
creditors who could levy on the inventory. Under the
circumstances, the wholesaler might be lagstised
to

and the

(A)Ship the goods on a

(B) Make sure the retailer signs an agreement
that he will not give the inventory to third
parties until he has paid for the goods.

(©Ship the goods on a
basis.

(D) File asecurity agreement within 10 days of
the retailer receiving the goods.

33. Gibbeon Manufacturing shipped 300 designer
navy blue blazers to Custom Clothing Emporium. The
blazers arrived on Friday, earlier than Custom had
anticipated and on an exceptiogatiusy day for its
receiving department. They were perfunctorily
examined and sent to a nearby warehouse for storage
until needed. On Monday of the following week,
upon closer examination, it was discovered that the
quality of the linings of the blazevegas inferior to that
specified in the sales contract. Which of the
foll owing is <correct i
concerned?
(A) Custom can reject the blazers upon
subsequent discovery of the defects.
(B) Custom must retain the blazers since it
accepted them and had an opportunity to
t h e ingpécktherm uponfdelivery.
(C)Cust omds only
rescission.
(D) Custom had no rights if the linings were of
merchantable quality.

34. The Balboa Custom Furniture Company sells
fine custom funiture. It has been encountering
difficulties lately with some customers who have
breached their contracts after the furniture they have
selected has been customized to their order or the
fabric they have selected has been cut or actually
installed on tk piece of furniture purchased. The
company therefore wishes to resort to a liquidated
damages clause in its sales contract to encourage
performance or provide an acceptable amount of
damages. Regarding Bal
a liquidated damageclause, which of the following is
correct?
(A) Balboa may not use a liquidated damages
clause since it is a merchant and is the
preparer of the contract.
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(B) Balboa can simply take a very large deposit
which will be forfeited if performance by a
custamer is not made for any reason.

(C) The amount of the liquidated damages
stipulated in the contract must be
reasonable in light of the anticipated or
actual harm caused by the breach.

(D) Even if Balboa uses a liquidated damages
clause in its sales coact, it will
nevertheless have to establish that the
liquidated damages claimed did not exceed
actual damages by more than 10%.

35. A dispute has arisen between two merchants
over the question of who has the risk of loss in a
given sales transaction. h& contract does not
specifically cover the point. The goods were shipped
to the buyer who rightfully rejected them. Which of

38. Barstow Hardware Company received an order
for $850 of assorte hardware from Flanagan &
Company. The shipping terms were F.O.B. Mannix
Freight Line, sellerds plac:
Barstow packed and crated the hardware for shipment
and it was |l oaded upon
While the goods were itransit to Flanagan, Barstow
learned that Flanagan was insolvent in the equity
sense (unable to pay its debts in the ordinary course of
business). Barstow prompt |
office in Pueblo, Colorado, and instructed them to
stop shipment ofhe goods to Flanagan and to store
them until further instructions. Mannix complied
with these instructions. Regarding the rights, duties,
and liabilities of the parties, which of the following is
correct?

(A)Bar st owbs

Mar

stoppage in t|

the following factors will be the most important factor if Flanagands assets ex(
in resolving their dispute? (B) Flanagan is entitled to the hardware if it
(A) Who has title to the goods. pays cash.
(B) The shpping terms. (C) Once Barstow correctly learned of
(C) The credit terms. Flanagan's insolvency, it had no further
(D) The fact that a breach has occurred. duty or obligation to Flanagan.
(D) The fact that Flanagan becaineolvent in
36. Darrow ordered 100 sets of custonade no way affects the rights, duties, and
bookends from Benson Manufacturing, Inc. Darrow obligations of the parties.
made substantial prepayments of the purchase price.
Benson is insolvent and the gooHave not been 39. Brown ordered 100 cases of Delicious Brand
delivered as promised. Darrow wants the bookends. peas at list price from Smith Wholesaler. Immediately
Under the circumstances, which of the following will upon receipt of Brownés ord
prevent Darrow from obtaining the bookends through  acceptance which was ceived by Brown. The
specific performance? acceptance indicated that shipment would be made
(A) The fact that he didot pay the full price at within ten days. On the tenth day Smith discovered
the time of he purchase even though he has  that all of its supply of Delicious Brand peas had been
made a tender of the balance and holds it  sold. Instead it shipped 100 cases of Lovely Brand
available to Benson upon delivery. peas, stating clearly ohé invoice that the shipment
(B) The fact that he can obtain a judgment for was sent only as an accommodation. Which of the
damages. following is correct?
(C) The factthathe wasota war e of Bensd®M) 8&mit hds shipment of Love
insolvency at the time he purchased the counteroffer, thus no contract exists
bodkends. between Brown and Smith.
(D) The fact that the goods haweot been (B) Smith's note of accommodation cancels th
identified to his contract. contract between Smith and Brown.
©Brownés order is a unil
37. Marvin contracted to purchase goods from Ling. only be accepted by Smi
Subsequently, Marvin breached the contract and Ling the goods ordered.
is seeking to recover the contract price. Ling can (D) Smi t hés shipment of L o\
recover the price if constitutes a breach of contract.
(A) Ling does not seek to recover any damages
in addition to the price. 40. Dey ordered 100 cases of FarRrand carrots at
B) The goods have been dlstsptice romeNd \Wholdsaldr.i Imgeiiately upon
insurance  coverage is  inadequate, receipt of Deybs order, Ned

regardless of risk of loss.

(C) Ling has identified the goods to the contract
and the circumstances iodte that a
reasonable effort to resell the goods at a
reasonable price would be to no avail.

(D) Marvin  anticipatorily repudiated the
contract and specific performance is not
available.

which was received by Dey. The acceptance
indicated that shipment would be made within seven
days. On the seventh day Ned discovehed &ll of

its supply of Fancy Brand carrots had been sold.
Instead it shipped 100 cases of Rabbit Brand, stating
clearly on the invoice that the shipment was sent only
as an accommodation. Which of the following is
correct?
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(AANeddbdés note
contract between Ned and Dey.
B)Deybés order i s a

only be
goods ordered.
(C)Nedbés shipment of
a breach of contract.
(D) Ned6s shi pment i®f
counteroffer, thus no contract exists
between Dey and Ned.

accepted by

41. Brown & Company entered into a written
agreement to sell 2,500 widgets to a large distributor
in Seattle. When the date for performance arrived,
Brown called the buyer and stated it @babt deliver
as per the agreement. The buyer could not find
substitute goods and therefore lost a large contract
with an airplane manufacturing company. The buyer
could recover
(A) The reasonable value of the time spent
working on the Brown purchase aradl
attorney fees.
(B) All incidental damages which developed

because of the seller

(C) Consequential damages only if the
agreement specified that in the event of
breach both parties are allowed to collect
lost profits.

(D) All incidental andconsequential damages
which flow from Brown's breach.

42. Ace & Co. entered into a written contract to
purchase 35 computer manuals from Lamb & Co.
Ace was located in Seattle and Lamb in Boston, but
the manuals were to be shipped from New York.
Lamb hidthe defective books in the bottom of the
boxes. Upon receipt of the manuals, Ace only
inspected the top manual and signed an
acknowledgment of delivery. Nine days later it
discovered that all the other books had been
misprinted. Ace bought 35 manual®rfr another
source to fulfill their contract with their buyer. Under
the circumstances, Acerst entitled to the following
remedy

(A) To revoke the acceptance because of the
discovery of material defects subsequent to
acceptance.

(B) Specific performare because Ace has
effectively covered.

(C) The difference between the contract price
and the cover price together with incidental
and consequential damages flowing from
the breach.

(D) Profit on the sale it would have made to its
customer had its purctefrom Lamb been
as per the contract.

43. Dodd Company sold Barney & Company
10,000 ball point pens. The shipment, upon
inspection, was found to be nonconforming and

Barney rejected the pens. Barney purchased the pens

orf cangalsahe m m oetbewhdre at a price which was $5#b6re than the
contract price. The Dodd sales contract contained a
uni Iclausee which pumpdrtéde to ,reduaen tthe statute of

NlendaGoss mdvision e the Undorm €dmmercial

Code to one year. Barney has done nothing about the
R a b breath eRepata rdturrctite pens anahaiedt payment

of the $525 damages. Dodd has totally ignored

RabarineyBsaocd ai m. The statute

(A) Is four years according to the Uniform
Commercial Code and can not be reduced
by the original agreement.

(B) Will totally bar recovery unless suiis
commenced within the time specified in the
contract.

(C) May be extended by the parties but not
beyond five years.

(D) Can not be reduced by the parties to a
period less than two years.

44. Which of the following conditions must be met
for an impliel warranty of fitness for a particular
purpose to arise in connection with a sale of goods?

0 s |.b The avarrbnty must be in writing.
Il. the seller must know that the buyer was
relying on the seller in selecting the goods.

(A) 1only.

(B) Il only.

(C) Both land II.
(D) Neither I nor II.

45. On February 15, Mazur Corp. contracted to sell

1,000 bushels of wheat to Good Bread, Inc. at $6.00
per bushel with delivery to be made on June 23. On
June 1, Good advised Mazur that it would not accept
or pay for he wheat. On June 2, Mazur sold the

wheat to another customer at the market price of
$5.00 per bushel. Mazur had advised Good that it
intended to resell the wheat. Which of the following

statements is correct?

(A) Mazur can successfully sue Good foe th
difference between the resale price and the
contract price.

(B) Mazur can resell the wheat only after June
23.

(C) Good can retract its anticipatory breach at
any time before June 23.

(D) Good can successfully sue Mazur for
specific performance.

46. Under the UCC Sales Article, an action for
breach of the implied warranty of merchantability by
a party who sustains personal injuries may be
successful against the seller of the product only when
(A) The seller is a merchant of the product
involved.
(B) An action based on negligence can also be
successfully maintained.
(C) The injured party is in privity of contract
with the seller.

30 Course 5309 Copyright 2. The Primer Series programs have a quarter century success in training professionals.

of



(D) An action based on strict liability in tort can
also be successfully maintained.

47. Which of the following factorgesult(s) in an

express warranty with respect to a sale of goods?
. The sellerdés descri
of the basis of the bargain.

II. The seller selects goods knowing the
buyerés intended use.

pt

(A) 1only.

(B) 1l only.

(C) Bothland Il
(D) Neither I nor II.

Questions 48 and 49 are based on the following:

On May 2, Handy Hardware sent Ram Industries a
signed purchase order that stated, in part, as follows:

AiShip for May
socket sets at current dealer priceerms
2/ 10/ net 30.0

Ram received Handyoéds
May 5, Ram discovered that it had only 200 Model A
X socket sets and 100 Model -¥V socket sets in
stock. Ram shipped the Modebfand Model WZ

sets to Handy without any explanatiaancerning the
shipment. The socket sets were received by Handy
on May 8.

48. Which of the following statements concerning
the shipment is correct?

(A) Ramb s shi pment i s
Handy's offer.
By Ramés shipment is a

(C) Ha n dordéranust be accepted by Ram in
writing before Ram ships the socket sets.

(D)Handyds order can
Ram shipping conforming goods.

49. Assuming a contract exists between Handy and
Ram, which of the following implied warranties
would resit?

I.  Implied warranty of merchantability.

II. Implied warranty of fitness for a particular
purpose.

lll. Implied warranty of title.

(A) lonly.

(B) Il only.

(C) land Ill only.
(D) I, lland Il

50. Smith contracted in writing to sell Petexrsised
personal computer for $600. The contract did not
specifically address the time for payment, place of

8 AXelivery

purchase

an

delivery, or Petersbod
Which of the following statements is correct?
(A) Smith is obligated to deliver the computer
to Peters6 home.
(B) Peters is entitled to inspect the computer
before paying for it.
i 0 nC) @dterstmhyeot pgyofar thes corapsiter pising t
a personal check unless Smith agrees.
(D) Smith isnot entitled to payment until 30
days after Peters receives the compute

right

51. Under the UCC Sales Article, which of the
following statements is correct concerning a contract
involving a merchant seller and a Rowrchant
buyer?
(A) Whether the UCC Sales Article is

applicable doesot depend on the price of

the goods involva.
(B) Only the seller is obligated to perform the

contract in good faith.
(C) The contract will be either a sale or return
3 0 salMan dymprloval Aontract.
(D) The contract mayot involve the sale of
personal property with a price of more than
$500.

order on May 4. On

52. Larch Corp. manufactured and sold Oak a stove.
The sale documents included a disclaimer of warranty
for personal injury. The stove was defective. It
exploded causing serious in
Larch was notified one week after the explosion.
Under the UCC Sales Article, which of the following
statements concerning VLarch
injury to Oakbdés spouse woul c
(A) Larchcannotbe liable because of a lack of
acpcreiptiatnyc ewi oh Oako6s
(B) Larch will not be liable becase of a failure

SPoOuUS:S

C 0 U nt dorgivef pfoeer notice.

(C) Larch will be liable because the disclaimer
wasnot a disclaimer of all liability.

onl y (Dblearchawndlche pable decause liability for

personal injurycannotbe disclaimed.

53. Quick Corp. agreed to purchase 200etypters
from Union Suppliers, Inc. Union is a wholesaler of
appliances and Quick is an appliance retailer. The
contract required Union to ship the typewriters to
Quick by common carrier, i F
Il nc. Loading Dock.begarsth&/hi c h
risk of loss during shipment?
(A) Union, because the risk of loss passes only
when Quick receives the typewriters.
(B) Union, because both parties are merchants.
(C) Quick, because title to the typewriters
passed to Quick at the time of shipmh
(D) Quick, because the risk of loss passes when
the typewriters are delivered to the carrier.

54. Under the UCC Sales Article, which of the
following legal remedies would a buyewot have
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when a seller fails to transfer and deliver goods
identifiedto the contract?

(A) Suit for specific performance.

(B) Suit for punitive damages.

(C) Purchase substitute goods (cover).

(D) Recover the identified goods (capture).

55. Under the Sales Article of the UCC, which of
the following events will releasedtbuyer from all its
obligations under a sales contract?

(A) Destruction of the goods after risk of loss
passed to the buyer.

(B) Impracticability of delivery under the terms
of the contract.

(C) Anticipatory repudiation by the buyer that
is retracted bfore the seller cancels the
contract.

(D) Refusal of the seller to give written
assurance of performance when reasonably
demanded by the buyer.

56. Rowe Corp. purchased goods from Stair Co. that
were shipped C.0.D. Under the Sales Article of the
UCC, which of the following rights does Rowe have?
(A) The right to inspect the goods before
paying.
(B) The right to possession of the goods before
paying.
(C) The right to reject nonconforming goods.
(D) The right to delay payment for a reasonable
period d time.

57. Under the Sales Atrticle 2 of the UCC, which of
the following statements is correct?
(A) The obligations of the parties to the contract
must be performed in good faith.
(B) Merchants and nonmerchants are treated
alike.
(C) The contract mushvolve the sale of goods
for a price of more than $500.
(D) None of the provisions of the UCC may be
disclaimed by agreement.

58. Under the Sales Atrticle 2 of the UCC, which of
the following rights is(are) available to the buyer
when a seller commits aanticipatory breach of
contract?

Demand Collect
assurance of Cancel the punitive
performance contract damages

(A) Yes Yes Yes
(B) Yes Yes No

(C) Yes No Yes
(D) No Yes Yes

59. Under the Sales Article of the UCC, which of
the following statements regarding liquidated
damages is(are) correct?

I.  The injured party may collect anymaunt of
liquidated damages provided for in the contract.

II. The seller may retain a deposit of up to $500
when a buyer defaults even if there is no
liguidated damages provision in the contract.
(A) lonly.

(B) Il only.
(C) Both I and 1.
(D) Neitherl nor II.

60. Under the Sales Article of the UCC, which of
the following rights is available to a seller when a
buyer materially breaches a sales contract?

Right to cancel Right to recover

the contract damages
(A)  Yes Yes
(B) Yes No
(C) No Yes
(D) No No

61. Calvin Poultry Co. offered to sell Chickenshop

20,000 pounds of chicken at 40 cents per pound under

specified delivery terms Chickenshop accepted the
offer as follows:

i We accept your
pounds of chicken at 40 cents per
pound per city scale weight
certificate. 0

Which of the following is correct?
(A)A contract was
(B) Chickenshop s reply
conditional acceptance, butnot a
counteroffer.
(©Chickenshopos
counteroffer andho contract was formed.

(D)A contract was for med
terms.
62. Ac me Manufacturing

experienced asevere earthquake. This destroyed
some of the goods in production which had been
contracted for Baker, Inc. Baker, Inc.
(A) Can sue for damages because Acme
breached the contract.
(B) Is entitled to notice from Acme if part
performance is still possil
(C) Does not have the option to accept a partial
shipment of the goods.
(D) Must accept a partial shipment of the goods.

63. An owner of goods has put them up for auction.
The terms of t he
implies
(A) The auctioneemust accept the highest bid
even if less than the seller desires.
(B) That the goods may be converted to
Awi thout reserveo
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(C) A bid is irrevocable once made. for the 10,000 units of May 1 a total price of
(D) The goods may be withdrawn before the $110,000 with payments of $25,000 on January 1,
completion of the auction. $25,000 on February 1, $25,000 on March 1, and
$35,000 on April 1.
Questions 64 and 65 are based on the following:
Big Blue paid $25,000 on both January 1 and
Apple Farms entered into an agreement with Cider February 1. On February 15, Bill wrote Big Blue a

Bottling in which Cider Bottling agreed to buy all the l etter whi théBeta test of ¢he softwarat A
apple crop it needed f orisbéehind schedalexand we enayrbé gnable to telivieri n g
operation. Apple Farms for its part agreedtosellall you t he order unti |l June or
the output from its fall harvest which Cider Bottling Bill wrote a second |l etter

would need to keep its bottling plant at full capacity looks much better and we expect to be able to deliver
through the end of the next year. One month before the software orApril 10. Based on this news, Big

the apples were to be harvested, Mega Growers, Inc. Blue paid the $25,000 March 1 payment on time. On
approached Cider Bottling and offered &l sthem Mar ch 10, Bill wr ot e a thi
their apples for 10% | e s ssoftvdreaprogratnphadl just bderminadvérentlyabgggesl e d
upon price. Cider Bottling agreed to buy at least by a programmer 6s mistake &
some of their requirements from Mega. delayed perhapsak at e as next year. o0

64. The Apple Farm to Cider Bottling agreement 66. Which of the following best describes the legal

was a relationship between Bill Heavengates and Big Blue
(A) A requirement, output, and exclusive as of February 20?
dealings ontract. (A) Bill has not breached the contract because
(B) A requirement and output contract. the date of performance is not yet due.
(C) A requirement contract. (B) Bill has anticiptorily repudiated the
(D) An output contract. contract and is subject to an immediate

lawsuit for breach.
65. Apple Farm is very upset bBigBlue @oesthet haveto rhakd thie Mgréhs

plan to purchase their requirements from Mega 1 $25,000 payment and can demand Bill
Growers. They have come to your law office and furnish them assurances he will deliver on
askedabout their remedies and stated that they could May 1.

sell their output elsewhere but at a substantially lower (D) Big Blue may seek an order enjaigiBill
price due to the fact that most of the bottlers have from breaching the agreement and/or seek
already made their purchase agreements. They would an order of specific performance.

like you to seek an injunction to block Megarh
selling to Cider Bottling. Your legal advice to Apple 67. Which of the following statements least

Farm is accurately describes the legal situation between Bill
(A) The injunction will issue because the Apple Heavengates and Big Blue as of March 12.
Farm to Cider Bottling contract predated (A) Big Blue may permit Bill a easonable
the Mega to Cider agreement. period of time to complete performance and
(B) The injunction will issue because then bring an action to recover the $75,000
performance of the Mega to @d paid.
agreement will breach the Apple Farm to (B) Big Blue must allow Bill a reasonable
Cider Bottling contract. period to retract the repudiation or
(C) The injunction will be denied because complete the performance.
Apple Farm can sell their crop to another (C) Big Blue may immediately purchase their
buyer. sditware from another vendor.
(D) The injunction will be denied because (D) Big Blue may wait and see if Bill
Apple Farms can sue for damages later. Heavengates will be able to find the bug.
Questions 66- 68 are based on the following: 68. Assume that in the above question, Bill

Heavengates6 February 15 cor
Bill Heavengates developed a new computer software a valid repudiation. Big Blue looked for sulbsti
Internetportal platform that he felt had great equi val ent software and de

potential. He approached a large computer  software would fulfill their requirements but decided
manufacturer, Big Blue Inc., to see if they would be not to purchase the software immediately. Two
willing to purchase 10,@units of the software and mont hs | ater they purchased

provide financing in advance for the detailed Sun price had increased to $125,000. In addition B
development and manufacturing. Big Blue was very  Blue incurred costs of locating the cover goods of
interested in such an arrangement and the parties $10,000 and paid a customer a late delivery penalty of
signed a memorandum which stated a delivery date
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$7,500 because of Bil I He a (¥ Baty beealise thelgoodsaverd not delivé&ed g

Blue will recover from Bill Heavengate to Betty.

(A) $32,500

(B) $17,500 71. If Alice brings suit against Betty, Alice should

(C) $20,000 recover

(D) $27,500 (A) $1,000 which was the price of the

television.

69. Charlie Supplier operated a hardware store and (B) The difference between the contract price
also a small contracting operation. He entered into a and the price necessary to purchase an
contract with Henry Homeowner to build a garage equivalent television.
and with Betty Buyer to sell her enough lumber for (C) Nothing since the television wasever
her to build a second garden shed identical to one she delivered.
buil d | ast year . Charl i e 6 s (D)fNwothimg Isepagse i dssigardent paofi thees of
$5,000 and $800 for the two contracts, respectively. television contract without written consent
Henryos purchase order speci f was dpedfidallyOeQcluded im dhe Briginat y 6 s
form specified $600. All the parties would like the contract.

contract to be at their price. The industme@mge
price for the garden shed lumber was $650. Betty 72. If Sam wants to avoid liability to both Betty and
Buyer had paid $625 for the same lumber from Henry  Alice, his worst defense is

for her first garden shed last year. Henry completed (A) The explosion waunforeseeable.
the garage and delivered the lumber for the garden (B) Betty had the risk of loss.
shed; both buyers were satisfied with thelgy but (C) A reasonable basic assumption of the
still disagree with Henry on the prices they should contract was that such an explosion would
have to pay. What price will a court assign to the two not occur.
contracts (D) Betty designated the vessel to be used for
Garage Garden Shed the shipment and thus is partially
(A) $5,000 $625 responsible for the loss.
(B) $5,000 $800
(©) $4,000 $600 73. Mary Merchant sells fireplaces primarily to
(D) $4,000 $650 individual consumers and households. The sales
contract the company requires purchasers to sign
Questions 70- 72 are based on the following: contains a clause waiving the remedies available for

breach of warranty. If the purchaser uses the
Sam Seller and Betty Buyer entered into a $1,000 ¢ 0 mp a nnyedpaymenti plan, they must sign a
contract for the sale of a large color television. The  confession of judgment. Carl Consumer purchased a
agreement call ed fhi psoh iapnfiteptace andealented t@ pay the yprice over time.
that assignment of this contract is prohibited unless Merchant installed the fireplace. Ten days later the
the parties biln consent in writing. Sam also asked stove exploded killing both Car
Betty if she knew a good shipper and she reported that personal remsentative brought suit against Mary
a local common carrier, Speedy Shipping Co. had Merchant for wrongful death and Merchant
done a good job for them in the past. Without counterclaimed for the balance due on the account
informing Sam, Betty t he nbasedsugon the efessivradf judgnment Carlisigned s
and obligatonsmder t he contract o Intthisladduii ce Assi gnee.
The television was loaded on a vessel owned by

Speedy and Sam paid them $100 for the shipment I.  Mary will likely prevail because Carl
charges.  Unfortunately, the Speedy vessel was signed the confe&s of judgment.
destroyed in an explosion during a massive traffic . Carl &6s personal represent at
accident at the destinati port through no fault of prevail in the wrongful death action
Speedy. Delivery to Betty of the television was thus because the court will not enforce the
not made. contract clause waiving remedies in the
event of breach.
70. If Betty brings a breach of contract suit against lll. The UCC will not allow the seller, Mary, to
Sam, the court should hold for exclude liability for personal injuries to
(A) Sam, because Betty designated the vessel to consumers resulting from the sale of goods.
transport the goods. IV. The cour't wi || all ow Car |
(B) Sam because the television had been representative to recover, but not the
delivered to Speedy in good working order personal representative of his wife because
(C) Betty, because the carrier is to be deemed to the wife did not purchase the fireplace.
be the agent of the seller if the shipment (A) All four above statements are correct.
t er ms -salriep ofi.e x (B) 11l and Ill above are correct.

(C) lland Ill above are correct.
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(D) lll and IV above are correct. responsibility for the warr

The invoice alss t at ed fA. . . the bu
Questions 74 and 75 are based on the following: for damages is limited to the seller replacing or

repairing any defective <cra
Betty Banana Farms was a fruit grower who invoice on a timely basis and did not comment on the

contracted to sell 2,0 cr at es of A gr adsselaimng anthedamage linptation clauses. Two of
bananas to Food Stores Inc. Delivery was to be made the cranes jmved defective.

on or before August 15. On July 15, Food Stores

received 2,000 crates from Betty. The head of the 76. Under the above facts:

Food Storeds fruit depart mefA) Robans e a daendgainsh Wallysbkedaysane n t
andsentan-maillt o Betty stating At he ste rhechantabiditg disciaimer did not

not yet ripe so we are rejecting them as become a part of the contract.
nonconformingo. Whmaail, s he ({BeRokertarhaga clainh againg Wally because
Betty wrote Food Stores and s #e discldimeowmas upconsaphablavi | | sen
the ripe ones hopefully in the next two weeks. Please (C) Robertadoes not have a claim against
refrigerate the perisbée bananas so they do not Wally because she failed to object to the
spoil o. On August 10 Food Hisclaimer svithim @ ceasonatdedperiodhoé
figrade primeod ripe bananas frtmmem Betty and rejected
them because they had found a cheaper source. The (D) Roberta does not have a claim against
bananas delivered on July 15 sat on the receiving Wally because the disclaimer was

dock and spoiled. conscionable.

74. If Betty brings suit to collect for the bananas 77. Two of the 10 cranes were purchased fa th

delivered on August 10, she will particular purpose of loading large containers from a
(A) Not prevail because the July 15 shipment railroadhead dock onto container vessels. This
did not conform to the contract. requirement was known by Wally. The two cranes in
(B) Prevail because she duestionvcellapsed whilehleading duil eodtainers of
prime riped bananas o expehsivg biech test €quipment bound for Alask
(C) Not prevail evenfithe August 10 shipment The containers fell into the water and rendering most
conformed because she breached the of the cargo valueless. If Roberta brings suit against
contract on July 15. Wally, Wallybés best defense
(D) Prevail because Food Stores should have (A) He did not specifically state in writing that
returned the first shipment. the cranes would work for that loading
fundion.
75. Betty was unable to resell the bananas delivered (B) He was not aware that Roberta was relying
to Food Stores on July 15. Food Store had not on his advice.
refrigerated them and they had spoiled by August 10 (C) He was not a merchant in selling those
when Betty learned of the situation. Food Stores has cranes since he only sold a few of them.
declined any responsibility because the bananas did (D) Roberta was a merchant and, as such, she
not conform to their purchase order. If Betty brings had a duty to make her own detailed
suit, she will investigation
(A) Not prevail because thely 15 contract did
not conform to the contract. 78. Roberta is very wupset abo
(B) Not prevail because a buyer has no to limit liability to repairing or replacing the defective
responsibility t o s t oranes. She asksybu tefite @ sawsuit anol dttempt to
unless the seller sends the expected costs in  get a court to issue a declaratory judgment striking the
advance. limitation. Under these circumstarscea court is
(C) Prevail because a buyer of perishable goods likely to hold:
must take reasonableteps to prevent (A) The limitation is enforceable because the
spoilage loss if the seller requests. buyer should have objected.
(D) Prevail because she sent conforming goods (B) The limitation is enforceable because the
later. buyer has a remedy.
(C) The limitation is unenforceable because it is
Questions 76- 78 are based on the following: unconscionable.
(D) The limitaton is unenforceable because the
Wally Wholesaler and Roberta Retailer were provision was not expressly agreed to as
negotiating to sell and purchase 10 large cranes. the exclusive remedy.
Robert® s purchase order was for 10 cranes at
$500, 000 per unit payabl e in 30 days. Wal | yos

invoice was also for 10 cranes at $500,000 per unit,
but contained a <clause di scl ai mi ng ilany and al |
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Questions 79 and 80 are based on the following: (C) Ordered beause the accident assistance is
additional consideration.

Megabuck Motors Manufacturing was trying to sell (D) Ordered because there was a bargafaed

their remaining 3,000 inventory of a model of one of exchange of promises even if the

their cas named the Nedsel. On September 1, consideration was unequal.

Megabuck sent Debra Dealer a letter which stated

iwe offer to sell you 10082Nehasrllise fGrawfl@r @00 weraclCr awf o
this of fer wi || not b e in Presseo kHe dniered into filvhesglggdementk to

experienced a rapid sales of Nedsels in September and sell 200 tons of Sirhan wine grapes to Houge Winery
on October 1, senta second letter to Debra stating on January 15 and 100 tons to St. Michelle Winery on
Aour previous offer i s heFkeerimy 15 weaenkunubual madim@er raiand o b er
15, Debra wrote Megabuck tunder sormadcaimed. ii Thére veas some lightming u r
offer, please send 20 Nedsels. Our check for generated in the storm and it startedummer field
$240,000 is enclosedo. fire in the vineyard where Crawford grew the Sirhan
wine grapes. The fire destroyed all but 30 tons of
79. If Megabuck refuses to ship the cars and Bebr Crawfordés Sirhan wine grapes.

brings suit, the likely outcome is: Houge and St. Michelle and offered to replace the
(A) For Megabuck because they revoked the  Sirhan grapes with Merlot grapes atealuced price.
offer before acceptance. He also offered to deliver Houge 20 tons and St.

(B) For Megabuck because they received no  Michelle 10 tons of the Sirhan grapes. Houge
consideration that would render the offer demanded all the 30 tons because he purchased first.

irrevocable. Crawford gave him the 2@n allocation and he
(C) For Debra because the offer made by purchased his other 180 tons from anothienvgr at a
Megabuck wa irrevocable for 3 months. price that was $24,000 higher than the price he had
(D) For Debra because it appears the negotiated with Crawford. If Hoague brings suit
acceptance was made within a reasonable agai nst Crawford, Crawfordds wo
time (A) The cause of the shortage was beyond his
control.
80. If Megabuck objects to shipping an order of 20 (B) His prorata allocation between Hoagand
Nedsels rather than a full lot of 100, a court will St. Michelle was reasonable.
(A) Find for Megabuck and impose 100itsn (C) He should not be held liable because he
on Debra. offered a substitute grape at no extra price.
(B) Find for Debra and impose 20 units on (D) Neither he nor Hoague foresaw that a
Megabucks. summer fire would occur in the grape
(C) Permit the parties to introduce evidence of fields.
past course of dealings and usage of trade
to determine if the contract is divisible. 83. Rainmaking Lawfirm regularly purchaseits
(D) Determine that there was not a valid office supplies from catalogs. Marty Manager saw an
meeting of the minds so no contract advertising catalog from Costco offering 10,000
resulted from the communications. envelopes for $1,000 CIF. He immediately sent a

purchase order which stated fio
81. Generous George was the owner of a glass your $1,000 offer for 10,000 envelopes for $1,000

sculpture shop located in Tacoma. He was inan Cl Fo. Costco t hen sent Rai nnm
automobile accident and Helpful Harry assisted him conf i r mati on whi ch stated =
by pulling him out of the flaming automobile. Helpfu acceptance conditional upon a loading charge of $50

accompanied George to the hospital and a discussion per thousand envelopes. If the parties disagree on the
developed there about one of his glass sculptures proper contract relationship, a court would likely rule:

named Emeritus. Harry had always admired the (A) A contract at $1,000 because the offer terms

Emeritus which he knew to be worth over $5,000. He CIF means cost, insurance and freight

told George Al | ove the Emer i tndudinglludadingchargem ot afford it
because | only have $5000. @& 4 rcanteact sta$il, 500 beeause dhe loadding e | |

to Harry at that price; Harry gave him his check for charges are to be included.

$500. Unbeknown to either George or Harry, the (C) No contract because the order confirmation

Emeritus had been sold earlier that afternoon to Betty, was a counteroffer vith was not accepted

a bona fide purchaser for value. If Harnguests (D) No contract because the purchase order was

specific performance of the Emeritus from George, the offer and, under the mirror image rule,

the likely outcome is: can not be deviated from.

(A Deni ed because Georgeds promise was 90%
a gift which can be revoked at will.

(B) Denied because specific performance
against George is no longer possible.
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Questions 84 87 are based on the following:

Don Distributor sells auto parts to a network of local
gas statiog, garages and automobile repair shops.
Don purchases his parts from a number of wholesale
distributors at many different prices and discount and
payment terms; Albert Automobile Manufacturing is
one of his suppliers. Don offered to buy all their next
year 6s requirements of
Albert agreed to so supply same. Their agreement was
memorialized in a written memorandum which was
not signed. The memorandum also did not state the
unit price, quantity, place of delivery, or terms of
paymei.

84. If the parties disagree on whether they are bound
one to the other for future purchases, a court will
likely hold:

(A) No liability because the statute of frauds
requires a writing signed by the parties and
there were no signatures.

(B) No liability because the important terms of
price, quantity and place of delivery were
not specifically stated in the memorandum
between the parties.

(C) Liability because the buyer is under a good
faith purchase requirement.

(D) Liability because the past pernfoance of
the parties eliminates the necessity for a
written agreement.

85. Donés <customers often
buy and pick up their automobile parts, including
sparkplugs. Many prefer that the parts be delivered to
their place of business. Uadthe Albert to Don
contract, the place of delivery would be:

(A) Subject to negotiation between Albert and

Don.
B) Al bertds place of
(C)Donés place of busi
(D)Donés customers

S0 request.

86. The market pding for various brands of
sparkplugs varies but Don usually realizes a price
from his customers of 40% matp over his cost.
Don gives some customers a discount and other
customers pay his #dAlisto
Don contract, the price for agkplugs would be:
(A) Subject to negotiations between Albert and
Don.
(B) A reasonable price at the time that Don
orders the sparkplugs in question.
(C) A reasonable price when the sparkplugs are
delivered.
(D) At a price of 40% less than Don sold the
sparkplugs to his customers.

87. Manufacturing representatives in this industry
typically give terms of 2% discount if paid within 10
days net 30 to their established customers. If Albert

sp

and Don disagree about discount and payment length
terms, a courntvould likely impose:
(A) 2% discount if paid within 10 days net 30
from the date of order.
(B) 2% discount if paid within 10 days net 30
from the date of delivery.
(C) Net 30 since Don is an established and
reliable customer of Albert.
ar kD) 1pQ0%icaslsde upon defiveryAl ber t

Questions 88 and 89 are based on the following:

Insolvent Incorporated is a large older corporation
that sold circuit boards to main frame computers for
many years. Bill Heavengates started a software
company that reduced the demand fbe circuit
boards and Insolvent began to get further and further
behind in meeting their trade payables. Sarah Supplier
had furnished Insolvent with plastic on 45 day open
account for their circuit boards. On January 1,
Insolvent owed Sarah over $10000that was over 90
days delinquent. On January 13, Sarah was told by
her Vice President of Sales that he had heard from a
reliable trade source that Insolvent was about to
declare bankruptcy. Sarah had delivered $6,000
worth of plastic to Insolvent onaduary 1, and
another $5,000 on January 12. Another $4,000 was in
transit to Insolvent and scheduled to be delivered on
January 15. On January 20. Insolvent declared
bankruptcy.

BB nMee giamtdo npgi Sarsaldée %4, 000

in transit and expeetl to be delivered on January 15:
(A) Sarah must deliver the goods to Insolvent as
per their original contract.
(B) Sarah may not stop the goods in transit.
(C) Sarah can demand cash on delivery.
(D) Sarah may only demand cash if Insolvent

b usi ne s s@agreestoahange in their credit terms.
ness.
pl ace8.0Re daursd inregs sSarfahtéhseyp!| asti c

on January 1 and 12:
(A) Sarah has to put in a claim with the
I nsol vent 6s
unsecured creditor.

(B) Sarah can reclaim all the goods she

deliveredwi hin 20 days of
pri chankrupttytnder t he Al bert
(C) Sarah can reclaim all the goods she
delivered within 10
bankruptcy.

(D) Sarah can reclaim the goods and sue the
bankrupt estate for incidental damages.

90. Ace Co. entered into a otact with Jennifer
Jones in which Ace agreed to manufacture and deliver
1,000 computers to Jones in 20 days. Jones paid
$25,000 with the order and immediately added the
1,000 computers to her casualty insurance policy.
Ace began the production procette next week.
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Two weeks | ater a fire dest (Dy@rande didcnethave the riglet hootaststiee

which the computers were stored. Jennifer Jones

(A) Must sue Ace to recover the $25,000.

(B) Lacked an insurable interest in the
computers since she did not have 93.
possession of the goods.

(C) Had an insurable interest in the computers
as of the day she and Ace signed the sales
contract and paid the $25,000.

(D) Cannot prohibit the insurance company
pursuing Ace after it pays the loss through

chips because testing was not specified in
the contract.

Regarding any claim that Orange has against

Hintel for the $100,000 paid:

(A) Orange will be entitled to noing back.

(B) Orange will entitled to $75,000 back.

(C) Orange will be entitled to $85,000 back.
(D) Orange will be entitled to $100,000 back.

subrogation. Questions 94 96 are based on the following:

Question 91- 93 are based on th following:

Rebecca Retailer operates a computer software retail
store ina regional mall Mi cr ohar ddés

Orange computer engineers were designing a new platform software has proven a big seller in the store.
Anti-Microhard Internet hardware and software Rebecca was restocking her inventory and referred to
system. The new system required a very fast her wholesale software catalog from Microhard. The
processing chip. Orange had secured a launch contact catalog price listed for a Doors 2000 platform
for the new system from Moon Microsystems. Hintel software is $29.00 per unit. On July 4, Rebecca
offered Orange a chip that would run at 3,000 bits per  placed an order for a dozen Doors 2000 viaad to
second and was very excited about being a supplier Mi cr ohard stating HAship

a contract for 100,000 chips at $1.00 per chip
specifying 3,000 bits per second. Within a npnt On

July 10 Microhard mailed an order

Hintel delivered the 100,000 chips and Orange paid acknowledgment to Rebecca whichtseaed A T h e
the full amount of the $100,000 invoice in 30 days. Doors 2000 software platforms at $32.00 each will be
shipped on July 25.0 Rebecca r
Two months later the Orange engineers began testing correspondence on July 13 and did not respond. On
the chips for installation into the new system. They  July 22, Rebecca discovered that Orange Company

soon discovered that the chips only rar2, @00 bits offered an equivalent software platin for $29.00
per second. Orange immediately informed Hintel that  and called Microhard to cancel her order. On July 25,
the chips were noenonforming and demanded the Microsoft shipped the dozen Doors 2000 software

right to reject. Hintel refused to accept any returns on  platforms to Rebecca which she received on July 28.

the basis that payment after one month constitutes full
unqualified acceptance. Orangas able to use one 94.

If Microhard brings suit against Rebecca to

guarter of the defective chips in the system previously  enforce the sale of the dozen Do@®@00 software
contracted by Moon Microsystems but was required  units, a court would likely hold for:

to take a $10,000 discount (AoNicroharld ebecausesthee aniknswledqgmentc e

before the customer would accept the slower speed.
Orange sent the remainder bétdefective chips back
to Hintel.

91. Orange legally accepted:
(A) None of the chips.
(B) All the chips.
(C) All the chips only if they can resell the
remaining thregjuarters of the chips.
(D) Onequarter of the chips.

and promise to ship was acceptance.

n

at
on the Moon contract. Orange and Hintel enteredinto Door s 2000 software at $29.

Door s 2 (

onc

00 e

dozen

(B) Mi crohard because Rebeccabd

phone call is proof she knew there was a
contract.

(C) Rebecca because she did agtee to the
higher price so there was no contract.

(D) Rebecca because she canceled the order
before it was shipped so there was no
contract.

95. Assuming a contract resulted from the above
92. Regarding the Hintel chireceived by Orange: communications, it was effective on

(A) Orange waived the right to test the chips
because of payment after one month.

(B) Orange waived the right to test the chips
because they failed to inspect and promptly
test the chips.

(C) Orange retained the right to test ttigips
even though they paid for them.

(A) July 10, the day thatlicrohard sent their
order acknowledgment to Rebecca.

B)July 13, the day that

acknowledgment was received by Rebecca.
(C) July 25, the day that the goods were
shipped.
(D) July 28, the day that the goods were
received.
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96. Assuminga contract resulted from the above
communications, the price per unit would probably
be:

(A) $32.00 because this was the price specified
by the seller.

(B) $32.00 because Rebecca knew this was the
Microhard price when she received the
software.

(C) $2900 because this was the price specified
by the buyer.

(D) $29.00 because this was the market price.

Questions 97- 99 are based on the following:

Betsy Buyer agreed to buy custenade widgets
from Mary Manufacturer at a price of $1,000 each.
The writtenagreement called for Mary to deliver to
Betsy 60 widgets at a rate of three each to be
delivered on the 10th day of each month for 20
months. Betsy agreed to pay $3,000 for each
shipment with payment to be received by Mary on or
before the 30th of the s& month of the delivery.

97. For this question only, assume Betsy accepted
the first installment of three widgets which was
delivered timely before the 10th of the month.
However, Betsy was short cash and did not make the
payment due on the 30th. Tlegal consequence of
the nonpayment is:
(A) Breach of a condition subsequent.
(B) Breach of a condition concurrent.
(C) Breach the whole contract.
(D) Breach of one installment only and Mary is
required to deliver the future monthly
installments on edit.

98. For this question only, assume Betsy accepted
and paid for the first three months of widget
shipments on time. At the beginning of the fourth
month, Mary contacted Betsy and explained that
another buyer, Helen Higher, was willing to offer a
higher price for the widgets she had in inventory and
that therefore Mary would not ship any widgets to
Betsy in the future. If Betsy wants to require Mary to
deliver the widgets to her for the remainder of the
contract, will a court issue an order of spiecif
performance?
(A) Yes because Betsy relied to her detriment
on Marybés performance
(B) Yes because the widgets appear to be
uni gue and they ar e
inventory.
(C) No because they may be transferred to a
bona fide purchaser.
(D) No because the remedy of specific
performance is not available under the
UCC.

99. For this question only, assume that Mary has
been ordered to or agreed to continue shipping to
Betsy. Betsy receives one shipment containing one

defective unit that does not conform the contract
specifications. She called the seller to complain.
Mary offered to immediately repair the defective unit.
Betsy said no thanks, that she had had enough of
doing business with Mary, and was canceling the
contract. Mary has lost her othemyler and sues to
enforce the contract. Will Betsy be able to cancel the
contract?

(A) Yes, because a buyer under the UCC is
entitled to a perfect tender of conforming
goods.

(B) Yes, because Mary previously refused to
perform under the contract.

(C) No, because Mary has a right to cure the
defect.

(D) No, because Betsy did not submit written
notice of breach and contract cancellation.

i n t he sell erds
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SECTION 1

UCC - SALES
Questions
WSB 7/027
Andrea is the fundraising coordinator and fully authorized toadtifac High in Spokane, Washington.
She contacted Barney, Cookie Co.6s manager, to schedul e
AThanks for sending me your new catalog, o6 she said.
youan deliver on April 15, 2002, I will give you our orde

Andrea did not s-priat ndiiae inktd catalo§ annauriingsarécé increase on Gourmet
Cookies effective April 1, 2002, increasing the price from $5 to $7 per box.

OnMarch 31, 2002, Barney telephoned Andrea for Lil acd¢
mor e. Let me crunch numbers and get back to you, 0 she
enough, Andrea wrot@e omderoofkdarem,Cofi As pmart ad wor usual arr a
Andrea. o She faxed it to Barney on April 1, 2002.

Upon arrival at Lilac High on April 15, 2002, Barney handed Andrea an invoice for $42,000 (6,000 boxes
X $7). AiOh my dJoshfib sheughtcl ahenge were $5 per box anc
havendt sold a box since placing our order. Just give |

try to sell the rest.

Buoyed by Rivalds suaccRisval BArgry rfishkedveveyr000 box
on my truck, o he said. iTake them off my hand-s today ar
April rate of $5 each. That saves me another delivery, and storage and shipping fees ®f0 . 0 Rival j umpe
the opportunity.

Cookie Co. demanded payment of $42,000 for 6,000 boxes, charging the effective rate when ordered.

Lilac refused to pay more than $5 for the 5,000 boxes received, relying on its previous arrangements with Cookie
Co.
Discuss the claims, defenses, and remedies of Cookie Co. and Lilac High.

WSB 7/015

Farmer grows specialty hardwood trees on his tree farm in Omak, Washington, for sale to manufacturers
of wood product s. Mi ght y Bigetysas tHe drifyisauita thabmeetsiits standatdh i s  wo 0
for quality baseball bats.

On January 2, 2001, Far mer wrote to Mighty, iwil |l pr
meet your needs at $10/foot. o Mighty initialed and retu

One of Mi ght yds c u s-profesgona haseliall gub,ehadna, stanaingsomlen for 500
wooden bats for delivery March 1. Although Mighty and BigTeam acknowledge they signed an agreement for the
bats, neither party can locate a copy.

On Febrar y 1, 2001, Little Big League (fiLeagueo), a yo
purchase order for 500 wooden bats, F.O.B. Tacoma by March 1, 2001, for use in their program and for sale at
games. Mi ght replied i nenwrsi,tilngganidtuedetloi voetrh eun tcio mmnMatrm
respond.

On February 15, Farmer notified Mighty that an unexpected infestation of wood beetles had depleted his
wood supply. Apparently one of Far meyregsdvedeoniypehonghees had f
wood to produce approximately 500 bats. Mi ghtydéds presi

notifying League it could not deliver its order.

Upon delivery, BigTeam tested the bats, determined them not to meet théy siandards, and rejected
them. Although Farmer was unaware of the defect, wood beetles had bored into the wood, causing the bats to
become brittle. BigTeam could not locate other bats that late in the year and had to substitute aluminum bats. The
Commissioner of Baseball fined them $25,000 for violating his published policy requiring the use of wood bats.

League could not locate substitute wood bats either and could not use aluminum bats because it would
violate a state youth safety regulation. abee was forced to cancel the season, return team deposits, and endure
much negative publicity.

Discuss the claims, defenses, and remedies of Farmer, Mighty, Big Team and League against one
another.
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WSB 7/995

Portia manufactures and distributes cootenfaom Poulsbo, Washington.

On May 5, 1999, Portia received a written offer
store, to purchase 50 sets of Portia brandstimk frying pans for $25 each. Quality had a purchaser for these
fryingpms at $40 which was part of an order including ot

The following day Portia agreed in writing to the sale, specifying that Quality was responsible for the
$200 shipping expenses. Portia then wrote to Tom, a ®élleons t i ck coating material s,
50 gallonsofnorss t i ck coating. o

Tom wrote to Portia, A agree to sell the coati |
verbal commitment to sell Stan, at the same price, all of thestici coating he needed to manufacture decoy
ducks for resale in his sporting goods store.

Although Tom was expecting a price increase for the-stmk coating, he failed to check the price
before negotiating with Poprrtiicae awads SH2a0n,. t hTuhse erha mu fr
resale. Consequently, he decided not to sell coating to Portia and Stan.

When Portia inquired about her order, Tom said he could not supply the coating. Portia, in turn, notified
Quality that she could nasupply the cookware ordered. Quality demanded that Portia satisfy the order, and Portia
demanded that Tom supply the coating as agreed.

Tom told Portia, AfWe never had a deal. You neve
wascontigent on my making a deal with the manufacturer i

When Quality notified its purchaser it could not supply the frying pans, the purchaser canceled the entire
order with Quality, which was allowed under its contract.

Tom also notified Stathat he would not sell any coating to him. Stan is upset because it is too late to
seek out another source of supply, and this was going to be a big year for decoys.

Discuss the claims, defenses, and remedies of all parties.

WSB 3/993

Able oper¢ s a seed company in Col fax, Washington. /
supply company operator. Able has sold Baker at least 10,000 bushels of barley seed for spring planting early
each year for the past decade. On February 10, 1998, t&ddehoned Able to order barley seed, advising Able
that he would need more seed than usual due to increased customer demand. During the telephone conference,
Able agreed to supply to Baker all of the barley seed his company produced for the cropdatotduk in the
spring of 1998.

On February 19, Abl e received a memorandum from
seed processed by Able for 1998 spring planting for $3 per bushel. Baker then contracted to sell Charlie 10,000
bushels bbarley seed for $4 per bushel.

On March 2, Able delivered 5,000 bushels of barley seed to Baker, along with a bill for $16,250 because
although the market price for barley seed had been $3 per bushel earlier, it had increased on March 1 to $3.25 per
bushel. Baker delivered the 5,000 bushels to Charlie.

On March 10, Abl eds seed processing plant bur ne
When Baker learned of the blaze, he called Able demanding that Able provide replacement seeasitarglthas
he only owned Able $15,000 for the March 2 delivery.

Baker was able to find 4,000 bushels of seed at $3.30 per bushel, which he delivered to Charlie, but he
was unable to deliver the final 1,000 bushels, which Charlie replaced for $4.2%spet.b

Able has demanded payment from Baker. Baker has refused to pay Able and wants to sue for damages.
Charlie wants to sue Baker for damages.

Discuss the rights and liabilities of the parties.

WSB 7/9811

On March 3, 1998, Audrey, the ownerBbdega, a supermarket in Spokane, Washington, ordered 1,000
pounds of bananas by phone from Carol in Seattle, Washington, for $400 for delivery March 5.

Al plan to sell the bananas whole as nuticycle i ous
race next weekend that will flood Bodega with hungry cyclists, and | cannot find bananas anywhere else on short
order . 0 Audrey told Carol

AFine, 16l1l ship them to you, o0 said Carol
The next day, Carol called Audrey and told her the bananasaveré | i tltoloek i tnigr. edd Short
and desperate for bananas, Audrey said, ASend them a
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Bodega received 950 pounds of moldy bananas on March 5. Upon looking at the bananas, Audrey

exclaimed to Carol by phonmnéet, sfieTlhle steh ebnaln a nBaess iadrees ,g rsoosnsel a
ABut you said youbd take them, and ités not my fault
away to deal with them,0 Carol responded.
Doubting that bicyclists would eat moldy bananas and dreadirigvasion of opportunistic fruit flies,
Audrey decided to sell the bananas in bul k. She called
make banana bread. Don was thrilled at thesinglari ce becau
bananas.

Immediately after the bananas were sold, Bodega sued Carol for breach of contract, and breach of
warranty. Carol counterclaimed for nonpayment.
Di scuss Bodegaébés and Carol s rights and remedies aga

WSB 2/986

Wholesaler is a Seattle appliance manufacturer. Retailer owns a retail appliance store in Seattle. On
March 3, 1997, Retailer, a regular customer of Wholesaler, telephoned Wholesaler to order 20 freezers for his
March appliance sale, which was to fuiom March 2431. Retailer advised Wholesaler that he had always been
able to sell at least this number of freezers during his annual March sale at a price of $1,000 each. Wholesaler
advised Retailer that he could assure delivery of 10 freezers befmeh M4 at $500 each, and that he would
advise Retailer later whether additional freezers would be available.

On March 7, 1997, Wholesaler received a signed memor
purchase 20 freezers at price of $500 peefe z er , del i vered to Retail erdéds warehou
On March 20, 1997 Whol esaler trucked five freezers
unl oaded and stored in Retaileroés war ethesals.eOniMarcht he or i gi

21, 1997, while Wholesaler was trucking an additional five freezers to Retailer, the truck stalled on a railway
track, was hit by a train and the freezers were destroyed.
Later the same day, Wholesaler called Retailer to adwisehthe accident. Retailer demanded to know
when he would receive the additional 15 freezers from Wholesaler. Wholesaler denied he ever agreed to sell
Retailer 20 freezers, and advised he would not have any additional freezers available until thefrdigdle
Retailer called another manufacturer and was able to find an additional 3 freezers at a wholesaler price of $750
each.
Retailer was able to sell all 8 freezers during the March sale, and had to turn away more than 12 other
customers seekingfeezer s during the sale. Al of the customers v
Retailer complaining that the thermostats on the freezers are malfunctioning and their food has thawed and is
useless.
Retailer has refused to pay Wholesaleret ai | er 6s customers are threatenincg
rights and liabilities of the parties.

WSB 2/977

CouchPotato manufactures exercise equipment in Seattle. Trotter is an Ellensburg, Washington, retailer
who has purchased inventoryofn CouchPotato for years. Trotter discussed his need for treadmills with
CouchPotatods owner . On September 1, 1996, Trotter rec:t

ACouchPotato wil./ sell treadmi Fdris limidad toal00dreadnalls and ispr i ce of
good until October 31, 1996. 0

On October 1, 1996, CouchPotato received a signed me
September 1, 1996 offer and requests 50 treadmills to be delivered before Octd8g631Trotter has buyer for
al | treadmills. o Trotter i mmediately contracted to sell

by October 31, 1996.

CouchPotato shipped 25 treadmills to Trotter on October 20, 1996, by an indepeuadengtfirm,
along with an invoice for $12,500 plus shipping charges. Trotter called CouchPotato to complain about the
shipping charges. In the past CouchPotato had delivered all orders without charge.

On October 25, 1996, the remaining 25 treadmillsavghipped to Trotter during a snowstorm. The truck
carrying the treadmills wrecked, and all of the treadmills were destroyed. On October 26, 1996, Trotter received a
memorandum from CouchPotato advising that no additional treadmills would be avaitibiovember at new
prices to be negotiated.

Trotter delivered the 25 treadmills to HardBody Spa and advised HardBody of the destruction of the other
25, HardBody Spads owner advised Trotter thaa he inte
different source. Trotter bought 25 comparable treadmills for $750 each and delivered them to HardBody Spa.
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On delivery, HardBody unpacked the CouchPotato treadmills and discovered that none of the electronics
operated properly. HardBody Spa immediatalvised Trotter about this problem.

Trotter has refused to pay CouchPotato. HardBody Spa has threatened to sue Trotter.

Discuss the rights and liabilities of the parties.

WSB 7/963

Atom Computer in Seattle manufactures and sells computerdariggbuying connecting cables from
Connections, Inc., a Tacoma, Washington, manufacturer.

On February 28, 1995, At om wrote Connections: f
for delivery at 1000 cables per month beginning April 1, 1995 per our wusual purchase

Connectionsd® manager wrote Atombés purchasing man:
do the same deal as always, and your delivery schedu
cable for At omds previous two orders, and although
February 1995, Connections began charging its other customers $5 per cable.

Connectionsd employees went on <onnectiores wibte AstomoMar ¢ h
March 17, notifying Atom of the strike and indicating Connections might only be able to deliver 500 cables on
April 1, 1995. Connections stated it was nonetheless certain it would be able to deliver 1000 cables per month for
theremainder of the delivery schedule.

By March 30, 1995, Atom had heard nothing further from Connections, and no cables had been delivered.
Atom therefore ordered 10,000 cables at $6 per cable from Domestic Cables according to the same delivery
schedule Aom had previously submitted to Connections. Domestic delivered the first 1000 cables to Atom in
March 31.

Connections delivered 500 cables to Atom on April 1, 1995, and mailed Atom an invoice charging $5 per
cable. Atom refused the accept the cablepayr the invoice. Atom also wrote Connections on April 5, 1995,
iwWe canceled your <contract because you indicated you
another company at an additional expense of $2 per cable. Connections therefere ovt om $20, 000 . 0o

Connections had purchased all of the raw materials for the Atom contract in March 1995, and because of
At omds cancell ation, Connections was forced to sell

Discuss the claims, defensdamages and remedies of Atom and Connections.

WSB 3/964

Abel is a Seattle computer software manufacturer
computer store in Seattle. On September 4, 1995, Baker, a regular customer of Abel, edldieirto order
1,000 copies of AENADbl eU. 0 Baker advised Abel that
to fill customer orders. Abel advised Baker that he did not know if he would be able to fill the entire order by
September 30, butould assure delivery of 500 copies by then.

On September 5, Abel received a signed memorandurl
copies of AENAbleUO to be available before September

Abel deliveed 250 copies of AENAbl eUd on September 6.
own computer and found no problems with its operatioc
days for $500 retail p er era gays, custordrstdiscoveredsaivirug probl&mwitip | e U
the program that destroyed information stored on their computers. Several customers complained to Baker that the
virus caused them significant economic damage. When Baker notified Abel, Abel stat@dgheas limited to
the 250 copies delivered on September 6.

On September 18, Baker telephoned Abel and asked
believed Abel had agreed to deliver. Abel stated that he could only manufacture an ad2f&brapies of

AENnAbl eUO0 by September 30. Abel told Baker that a |
Baker received a memorandum from Abel stating: iour
deliver the remaining 250cpi es on September 29. 0

On September 20, Baker purchased the only ot heul
whol esaler for $400 each, which was $100 above Abel ¢
copies of AENAbl eUO0 to Baker.

Baker has failed to pay Abel. Bakerds customer s

rights and liabilities of the parties
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SECTION 1

UCC - SALES ANSWERS

1. /B/ A mere offer to sell without any promise
that the offer is to be held openrevocable
at the will of the seller. A and C are
incorrect because under the UCC these
written statements by a merchant would
constitute a Afirm
irrevocable for the time stated up to 90
days. D is incorrect because, upon the
recapt of consideration, the offer is
transformed into an option contract which
would be irrevocable for the stated time
even if in excess of 90 days.

2. IC/ The option period was for 100 days and
cannot be revoked for that period. A is
incorrect because ¢h$50 paid was the
consideration. B is incorrect because a
writing would only be required if the option
length was one year or longer. D is
incorrect because there is not a three month
limit to options.

3. /DI An authentication of the party to be chatge
is required by the statute of frauds.
Lacking even Aceols
UCC would dictate the contract is not
enforceable against Ace. A is incorrect
because the firm offer rule extends the
revocability period to three months. B is
incorrect becas e Dor al 6s
buy is sufficient to constitute consideration.
C is incorrect because the issue of whether
Doral is a merchant is not relevant.

If the other party provides the contract, the
merchant must separately sign the
agreement t@onstitute a firm offer under
UCC 2.205. B is not the best answer
because a firm offer is valid for the
of ferords stated ti
than three months. C is incorrect because
contracted rights may always be assigned
under the UCC. D is incarct because
consideration would convert the firm offer
into an option contract.

5. /DI This is a contract falling under UCC 2.306.
Requirement contracts are valid and
enforceable without specifying quantity as
long as there is a reasonable basis for
giving an appropriate remedy. A
reasonable quantity would be imposed. A,
B and C are incorrect because such a
requirements contract is enforceable.

me

6. /A/ Acceptance of an unambiguous unilateral
offer demanding immediate shipment
requires actual performancef the act
requested. B is incorrect because this rule
would only apply to a unilateral contract

o f f e r othatvishamhiguousw & usl irdtorrdrtebecause

notification is not an absolute requirement
to acceptance. D is incorrect because
acceptance can only result frothe act
requested, i.e., immediate shipment.

7. /Bl UCC contract modifications are enforceable
if made fAin good
facts that the UCC requirements of
Afhonestly in facto
reasonable commercial standards oif fa
dealing in the
modification would be enforceable under
the UCC even though
pre-existing duty rule would bar a recovery
for the extra $3 per barrel. A is incorrect
because the buyer is obligated to pay $28
perbarrel. C is incorrect because Stand has
not breached the contract. D is not the best

a ut h eangwerdbecausedhe facts tlomet make clear
whether the $25 price was a reasonable
basic assumption of the contract.

8. /D/ UCC 2.209 that

states contract

c o mmi t mmadificatidreomade in good faith require no

consideration. A is incorrect because a

renunciation of a claim or right arising out

of an alleged breach constitutes valid

consideration. B is incorrect because a firm

offer requires a writing. C is not the best

answer lkcause a requirement contract

would probably exceed $500 and thus

would require a writing under the statute of

frauds.

whi ch may be | ess
9. /B/ The modifications were an express

condition of the purported acceptance, and
they were rejected by the seller. Since the
offeror stated that the terms could not be
varied this is to be treated as a rejection.
Thus a subsequent acceptance cannot be
effective. A is incorrect because Baker did
not purport to keep the offer open. C is
incorrect because the modifications went
beyond poposals. D is incorrect because
the statute of frauds is not applicable.

10. /C/ The UCC requires a writing if the contact is
for $500 or more. A is incorrect because
between merchants consideration is not
necessary if made fi
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incorrect because the test is the monetary
amount irrespective of whether the original

contract was written or oral. D is incorrect

because the parol evidence rule is an
evidence exclusionary provision which

applicability is not dependent upon a

writing.

11. /D/ An admission in open court that the

contract in question was consummated is
binding upon the declarant. A is not the
best answer because while the whole
contract is within the statute of frauds, the
executed portion would be enforceable. B

and C are ioorrect because part
performance takes only the executed
portion of t he
application.

12. /DI The signatory is the only party against

13.

14.

/DI

1A/

whom the contract may be enforced. The
nonsignatory party may still assert the
statute as defense. A is incorrect because
a tortious common law fraud action is not
related to the statute of frauds. B is
incorrect because only MOULSS contracts
fall within the statute. C is incorrect
because the statute of frauds is a legal
procedural princile that in most states
cannot be overridden by agreement.

UCC contracts under $500 are without the
statute of frauds and thus an oral agreement
would be enforceable. A, B, and C are
incorrect because MOULSS would include
these three contracts aradjuire a writing.

If the modified contract is for $500 or more,
the UCC statute of frauds provision would
control. B is incorrect because
consideration is not required to support a
contract modification made in good faith by
a merchant. C isntorrect because the
parole evidence rule does not apply. D is
incorrect because a written agreement can
be orally modified.

15. /B/ The UCC extends third party beneficiary

16.

/D/

status to individuals if it is reasonable to
expect that they would use the gooda
and C are incorrect because under the
doctrine of strict liability, a showing of
fault is not required. D is incorrect because
the majority of states have adopted the
progressive UCC approach to the privity
issue.

Negligence is not requiraghder a recovery
theory of strict liability. A is incorrect
because a reseller can not avoid liability on
the basis that they failed to exercise due

contract

care in inspection. B is not the best answer
because the word fal
any exception. C isincorrect because
exercising due care is not a bar to recovery
under the theory of strict liability.

17. IC/ The seller must be aware the buyer is

relying upon his expertise in selecting the
appropriate good for the particular purpose.
A is not the bestanswer because the

warranty of fithess for a particular purpose
is implied. B is not the best answer

because the buyer may prevail. (But the
latter part of the alternative is a good
statement of the Parol Evidence Rule.) D is
incorrect because the impdl warranty of

ofitnéss forfa particidar murpase applies &os

nonmerchant sellers as well as merchants.

18. /C/ Unless the seller specifically states the

goods are not free of infringement claims,
the implied warranty of the UCC would
apply. A is incorrecbecause the implied
warranty of title and against infringement
applies even to casual sellers. B is
incorrect because the warranty is implied.
D is incorrect because if the defect is
specified, the buyer may assume the risk of
infringement.

19. /D/ The best answer because of the implied

warranty of title and against infringement.
A is incorrect because a blanket disclaimer
of warranty is ineffective to override this
implied warranty. B is incorrect because
innocence is not a defense against
enforcementf this implied warranty. C is
incorrect because a thief cannot transfer
valid title and thus the true owner of
converted property is entitled to the car
even from a transferee who took it for full
consideration without notice.

20. /B/ Such a warrantysi automatic because it is

implied in a UCC sale contract. A is
incorrect because the parol evidence rule, if
applicable, would only apply to prior or
contemporaneous  agreements  which
contradicted the final written integrated
agreement. C is incorrect laese the
warranty is implied. D is incorrect because
the UCC does not allow a general
disclaimer to override the implied warranty
of title.

21. /A/ The UCC only requires the goods to be fit

for the ordinary purposes for which such
goods ar e isuo®érdad. B, @ Al
and D are incorrect because the
merchantability implied warranty requires
these provisions.

Course 5309 Copyright 20. The Primer Series programs have a quarter century success in training professionals45

way

0



22.

23.

24.

25.

26.

27.

/Bl The parol evidence rule would exclude the
buyer from introducing into evidence any
prior or contemporaneous agreement which
varies fromthe terms of the final written
integrated agreement. A is incorrect
because the alleged oral representations do
not appear to violate any of the MOULSS
rules. C is incorrect because such a
disclaimer would not override implied
warranties. D is incorr¢decause implied
or apparent authority would override a lack
of express authority.

/Al Exclusions must be clear, conspicuous,
conscionable and consistent. B is incorrect
because effective disclaimers are binding if
the purchaser has notice. C isadrrect
because disclaimers are not automatically
void. D is incorrect because only an
exclusion of the implied warranty of fithess
for a particular purpose must be in writing
to be enforceable.

/IC/ As long as the exclusion is clear,
conspicuous, cationable and consistent,
the implied warranty of merchantability is
negated by the wordi
is incorrect because implied warranties
attach irrespective of the price. B and D
are incorrect because the fact the defects
were hidden does not effect the
merchantability warranty.

/Bl The UCC extends the common law privity
rule to third parties who might reasonably
be expected to use the goods. A is
incorrect because the state UCC statutes
vary. C is i
persmal injury warranty protection may
apply to involved retailers as well as
manufacturers. D is incorrect because
remote manufacturers and distributors are
also liable under the UCC.

/Bl Under such circumstances, the UCC allows
a seller to stop goods itransit but allows
the buyer the right to the goods if he pays
cash. A i s i
stoppage in transit was not improper. C is
incorrect because insolvency, per se, does
not terminate the contract. D is incorrect
because insolveyc af f ect s
rights and duties.

/CI A negotiable warehouse receipt entitles the
holder to demand the goods from the
warehouseman or bailee. Therefore, upon
negotiation (delivery of the document) Fast
assumed ownership and risk of loss. A, B
and D are incorrect because these events do

28.

29.

30.

ng

31.

ncorrect

32.

ncorrect

t he

33.

not in and of themselves shift the risk of
loss.

/Al The breaching party retains risk of loss until
the nonbreaching party has insurance
coverage. B is incorrect because the goods
didnot
C is incorrect because a possible violation
of the UCCO6s statute
affect the risk of loss. D is incorrect
because Falcon did not have title.

INNThe partiesd intent
best answer becaughe parties may not
clearly specify the shipping terms, and the
shipping terms themselves may not control
risk of loss. C is not the best answer
because title and risk of loss are not the
same under the UCC. D is not the best
answer because risk of losgs not
determined by the parties insurance
coverage.

IANAF. O. B. the place of
seller bears the expenses of shipment and
risk resulting from any loss occurring prior

A w to arfival at thé dedtimatioh. tBsC aind DAare
incorrect becawsboth the risk of loss and
the expenses stay with the seller.

/DI Risk of loss shifts to the buyer upon tender
of delivery if the seller is a nemerchant/
casual seller. For a merchant seller, tender
of performance is inadequate to shift the
risk of loss. A is incorrect because risk of
loss is not shared. B and C are incorrect
because t he casual

b eperformanee is adeqbate yoeshiftérisk of loss
to the buyer.

/IC/laiSale on approval o
loss in the seller sthe buyer's creditors
could not levy on the inventory. A is
incorrect because
title to the buyer and therefore the goods
become subject to the
creditors. B is incorrect because an
ageeansent by the leuyeraymobt beebinding
on third party creditors. D is not the best
answer because filing within 10 days may
not always be effective against a previous
p alrent icredgod or an aggressive creditor
moving against collateral under the after
acquired clause.

/A/ A discovery of material defects subsequent
to acceptance may justify rejection. B is
incorrect because an aggrieved buyer can
revoke his acceptance upon discovery of
the defect. C is incorrect because an
aggrieved buyer may
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damages indding incidental and

consequential damages. D is incorrect
because it appears t
expressly agreed upon in the sales contract.

34. IC/ The UCC specifies the amount of the

35. /D/

liquidated damages stipulated in the
contract must be reasonabih the light of
either the anticipated or actual harm
flowing from the breach. A is incorrect
because either party can avail themselves of
a liquidated damages provision. B is
incorrect because if liquidated damages are
so large as to constitute a pkypdhey will

be struck. D is incorrect because there is
no absolute percentage limitation as to the
relationship  between the liquidated
provisions and the actual damage. The test
is one of Areasonabl

If the parties have not specified widll
bear the risk of loss, the UCC dictates the
breaching party retains risk of loss at least
until the norbreaching party has insurance
coverage. A, B and C are not the best
answers because title, shipping and credit
terms are not the most importaatfor.

36. /D/ The UCC provides that a ndmeaching

buyer can request specific performance if
the buyer is unable to cover and the goods
have been identified to the contract. A, B
and C are incorrect because none of these
facts will prevent specific parmance.

37. /C/ The measure of damages is the difference

between the contract price and the market
price. If there is no market price, the

contract price would be the measure of
recovery. A is incorrect because Ling may

recover incidental damages indition to

the contract price. B is not the best answer
because the risk of loss rules would

determine who bears the loss. D is not the
best answer because specific performance

is not normally a se
38. /B/ The UCC allows a seller to stomags in
transit upon l ear ni

insolvency, but such a remedy does not
allow the seller to deny the buyer the goods
if the buyer tenders cash. A is incorrect
because the stoppage was proper. C is
incorrect because Barstow would have a
duty © Flanagan to hold the goods for a

reasonable time and allow Flanagan to pay
C.O0.D. D is incorrect because insolvency
affects the partyos

39. /DI The acceptance was valid because the offer

did not unambiguously specify immediate

he

40.

shipment. There being a valid contract in
effect, the shipment of nonconforming

b | gaodiseis wedch.| A is incorgect beeasse a

IC/

eness

41.

42.

ng

43.

/DI

/B/

er o6

(0]

/B/

right

non-conforming shipment is not a counter

offer. B is incorrect because the contract
was breached, not canceled. C is incorrect
becausehe order does not unambiguously

specify acceptance can not be by a return
promise.

The acceptance created a contract and the
subsequent  neconfirming  shipment
constituted a breach. A is incorrect because
the contract was breached not cancelBd.

is not the best answer because the facts are
not clear whether Dey intended to create a
bilateral or unilateral contract. D is
incorrect because the shipment of
.nanconforming goods is breach.

The UCC provides that an aggrieved
buyerés
incidental and consequential damages.
Because fificovero was
remaining damages available are incidental
and consequential. A is not the best answer
because the value of the time spent and
attorney fees are only one oktimcidental
damages available to the buyer. B is not the
best answer because consequential
damages such as lost profit on the resale
of the goods are also available. C is not

t he best answer
remedy does not have to be availabléhe
seller.

Specific performance requires that the
goods have been identified to the contract.
This remedy is not available if the buyer
has been able to effectively cover. Ais a
correct statement (and thus the incorrect
answer) because revaicen of acceptance

is allowed if the defect was hidden. C is a
correct statement of
remedies. D is not the best answer because

$he &xpedi€dhiofit is not the only element

of damages available to an aggrieved
buyer. Incidental damage are also
fecovdrable. buyer 0s

The statute of limitations will totally bar
recovery unless suit is commenced within
the time specified within the contract. Ais
incorrect because the statute can be reduced
to one year by agreement of the parties. C
and D are incorrect because the UCC
allows the parties to agree to reduce the

simitationtheridditd dneey@ar, but they may

not extend it beyond four years.
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44. /B/ To create an implied warranty of fithess for

a particular purpose, the seller must know
that the buyer is relying upon the advice in

selecting the item. A, C, and D are

incorrect in that there is no requirement that
the fithness for a particular purpose

representation be written.

45. /A/ The buyer unequivocally repudiated the

future performance dyt this allows the
seller to immediately resort to their remedy
for breach. An aggrieved seller is entitled
to recover the difference between the
contract price and the market price received
upon resale. B is incorrect because after
anticipatory repudi@n the contract is
deemed breached. C is incorrect because a
repudiation may only be retracted prior to
any material change of position by the non
breaching party Mazur. D is incorrect in
that specific performance is not usually a
sell erds remedy.

46. /Al Only merchant sellers are subject to the

implied merchantability warranty. B is
incorrect because an implied warranty
action replaces the commdaw tort of
negligence. C is incorrect because the
UCC and MagnuseiMoss Act expand the
number of potendl plaintiffs beyond the
commonlaw privity category. D is
incorrect because an implied warranty
action replaces the commtéaw tort of
strict liability.

47. [A/ All affirmations of fact that become a part

48.

/Al The unilateal

of the basis of the bargain are express
warrante s ; t his woul d
description of the goods. B, C, and D are
i ncorrect because
goods may constitute an implied warranty
of fitness for a particular purpose but not
usually an express warranty.

offer was accepted by
shipment.  Acceptance is different than
performance. The performance was breach
because the goods did not conform and
there was no time left for a cure. B is
incorrect because this was an acceptance
and a breach. C is incorrettecause
acceptance of an unilateral contract is by
performance. D is incorrect because
acceptance was effective by shipping,
regardless of whether the goods conformed.

49. /C/ The implied warranties of merchantability

and title result. The implied wamty of

fitness for a particular purpose requires a
buyer asking the seller to use their expertise
in selecting the most appropriate item for a

t he

50. /B/

51. /A/ The only true statement.

52. /D/ The UCC

buyer's particular purpose. The facts do not
indicate a situation which would qualify for
the implied warrantpf fitness.

The buyer is entitled to inspect the goods
before acceptance and payment. A is
incorrect because unless otherwise agreed,
the place of deli
business. C is incorrect because the taking
of a seemingly solvet partyés
commercially normal and proper. D is
incorrect because, unless otherwise agreed,
payment is due at the time and place of
delivery of conforming goods.

All personal
property, regardless of price, is evgd
under the UCC Sales Article 2. B is
incorrect in that the UCC specifies that all
parties must perform in good faith. C is
incorrect because there are other -non
conditional sales, regardless of the
merchant or nomnerchant status of the
parties. D $ incorrect because the sale of
personal property is subject to the Statute of
Frauds if the value is $500 or more, and
this provision does not depend upon the
merchant or nomerchant status of the
parties.

states that a disclaimer
attemping to limit personal injury damages

is prima facie unconscionable and thus not
enforceable. A is incorrect because the
seller had privity with the decedent and the
benefit of this contract would transfer to the
estate and surviving spouse. B is incotrre

i ncl udleecaume tlem lisl ne regerement that the

tort-feasor be given notice other than

s e | séndce ofsprocess lwithio the tnme pevidd

53. /D/

54. /B/

specified in the state statute of limitations.
C is incorrect because a disclaimer of all
liability would still be unconscionablas it
related to the personal injury portion.

F.O.B. means free on board, so risk of loss
during shipment has shifted to the buyer. A
is incorrect because shift of loss passes
when goods ar e
loading dock. B is incorrect bagse the
merchant or nomerchant status of the
parties does not affect risk of loss transfer
provisions. C is not the best answer
because risk of loss transferred when
delivered to carrier, not when actually
shipped.

Punitve damages are not afly

recoverable for mere breach of contract. A
is incorrect because a buyer may sue for
specific performance (if unable to cover

48 Course 5309 Copyright 20. The Primer Series programs have a quarter century success in training professionals.

very

pl aced

i s t

check

on

h



and the goods have been identified to the
contract). C is not the best answer because
a buyerdéds wusual gond
cover by purchasing substitute equivalent
goods. D is not the best answer because
recovering the identified goods (capture or
replevin) applies where the goods were
stolen.

55. /D/ UCC 2.609 specifies that on receipt of a

written demand by the buyébased upon
reasonable grounds), the seller must
provide written assurance within 30 days or
the buyer may suspend performance. A is
incorrect because if risk of loss has passed
to the buyer they will not be released from
the contract. B is incorrect Imese
impracticability of delivery may not release
the buyer from all obligations. C is
incorrect because a retraction  of
anticipatory  repudiation  before the
aggrieved party has materially changed
their position is not a breach.

56. /C/ The best answer bagse the buyer always

has the right to reject nonconforming
goods. A is not the best answer because the
buyer may have to pay before inspection
under a C.0.D. contract. However, this is
not acceptance and if the goods were
nonconforming, the price may be
recovered. B is incorrect because under a
C.0.D. contract, possession only occurs
after payment. D is incorrect because
C.0.D. requires payment on delivery.

57. /A/ The UCC imposes a general standard of

good faith (and reasonableness) on all the
contraging parties. B is incorrect because

merchants are often held to a higher
standard than nonmerchants under the
UCC. Cis incorrect because the UCC has
no dollar limitation (except the statute of

frauds may apply if the price is $500 or

more). D is incarect because most of the

UCC provisions are default in nature and
apply only if the parties have not specified

the treatment of the matter in question. In
addition, some of the mandatory provisions
may be disclaimed wunder certain

circumstances.

58. /B/ The unequivocal repudiation of a future

performance duty is an anticipatory breach
of contract. The nebreaching party may

demand an assurance of performance or
cancel the contract. If the contract is
canceled, the buyer may cover his
requirements by puhasing equivalent

substitute goods from another supplier.

63. D/AiWith oemeawve t he

Punitive damages are not usually
recoverable for mere breach of contract.

preferred remedy i s
59. /B/ Liquidated damages are specified in the

contract as the sole remedy for breach.
Statement | is incorrect becausee th
stipulated amount must be reasonable in
light of either the anticipated damages at
the time the contract was made or the actual
losses incurred from the breach. Statement
Il is true because the UCC specifies the
seller may retain up to $500 deposit i€th
buyer defaults.

60. /A/ When a buyer materially breaches a sales

contract, an aggrieved seller may cancel the
contract and recover damages. Damages
are the difference between the contract
price and the market price; the market price
is determined by rede to another party.

61. /D/ The UCC would allow acceptance with

minor additional consistent terms. Because
t he Aiper city scale

mi nor and not i nconsi

offer, the inclusion of same does not defeat
the effectivenessf the acceptance and is
not to be treated as a counteroffer. A is
incorrect because under the UCC such
additional terms become a part of the
contract unless the offeror notifies the
offeree he objects to the additional terms.
B and C are incorrect bagse the reply is
neither a conditional acceptance nor a
counter offer.

If part performance is still possible after

failure of a presupposed condition, the
seller must notify the buyer and explain the
details of possible part performance. A is
incorrect because the failure of a

presupposed condition is not breach of
contract. C is incorrect because the buyer
has the option to accept part performance.
D is incorrect because the buyer is not
required to accept part performance.

withdrawn before the completion of the
auction. A is incorrect because a successful
bid must be at least at the stipulated price.
B is incorrect because once the auction has
begun, the status of
C is inmrrect because a bid can be
withdrawn until the fall of the hammer.

64. /B/ This is both a requirement contract (as to

Cider Bottling who promised to buy all the
apples it would use) and an output contract
(as to Apple Farms who promised to

we
st

goods

furnish up toa | | the customer 6.
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65.

66.

67. /B/ This is the least accurate statement because

68.

IC/

IC/

/DI The

the next year). A is not correct because

there does not appear to be an exclusive

dealings agreement as to Apple Farm; it
would seem that Apple Farm could sell to
others as long as they fulfill the

requirements of Cider Bottlg.

If Cider Bottling actually fails to purchase
all their requirements from Apple Farm
they would breach their requirement
contract.  An injunction against Mega
would not seem to lie since they have no
privity of contract with Apple Farms. In
addition, the facts do not indicate a present
breach or even sufficient grounds to
constitute anticipatory repudiation. If Cider
Bottling does actually breach their
agreement, Apple Farms could sell their
output to another buyer and collect
damages if thetlfen) market price is less
than the contract price

Bill Heavengateséd
communication seems to be reasonable
grounds to bring into question the ability to
perform on a timely basis. This entitles the
nonrepudiating party to demand a tten
response containing assurances  of
performance. Failure to respond
adequately within 30 days is treated as a
repudiation of the contract which suspends
the duties of the requesting party. This
woul d include
$25,000 otherwis due on March 1. A is
incorrect because the law treats anticipatory
repudiation as a breach. B is incorrect
because Bill
statement is not an unequivocal and
unambiguous intent to breach. D is
incorrect because courts will nosually
enjoin a breach of contract.

Big Blue can bring suit immediately upon
Bi |l l Heavengat eds

aggrieved party may always wait before
exercising their rights and Big Blue could
attempt rescission and the return of the
money they had paid Bill Heavengates. C
is an accurate statement in that the
aggrieved buyer may cover their
requirements by purchasing elsewhere and
recover the differece between the cover
price and the contract price.

aggrieved
difference between the contract price
($110,00) and the cover price. The cover
price after a
repudiation is limited to the price which

Bi g BI

70. /DI Shi
Heavengat es &Gelefte deliver goods to 1hé buyer at the

buyerés

existed when the buyer learned of the
repudiation ($120,000). Here the increased
price of $125,000 is not all recoverable
because Big Blue could have covered at
$120,000. Failure to immediately cover
will bar damages attributable to later price
increases Here only $120,000 of the

increased $125,000 cost is recoverable
since this was the cover price at the time of

repudiation. An aggrieved buyer is also
entitted to recover both incidental
($10,000) and consequential ($7,500)

damages.

69. /Al This quesbn tests the different treatment

under the common law and the UCC when
the forms of the offeror and offeree contain
conflicting and different terms. Under the
common | aw, t he

the bargainodo and
($5,000) woid control the price of the
construction contract. Under the UCC,

F e b r whanrayterm onle&ch parties forms vary, it

is assumed that both parties object to the
otherdés ter ms. The
of the terms expressly agreed to and the
figap f i |ibnsaf gricle . r[WCCi s
2.207] . The
course of performance in the present
contract, past course of dealings, and usage
of trade. The past course of dealings price
($625) would thus probably be used to fill
ird the gap tinolte pexond galden shed
contract.
pment t er ms of
named port of destination and pay for
unloading. Risk of loss then transfers to the
buyer.[UCC 2.322] Here, delivery was
never mae so the seller retained the risk of
loss. A is not the best answer because the
buyer only recommended a common
carrier; this is far short of a binding

repudi a tandtion of thedurchasel CDs na thebest
more accurate statements than B because an

answer because a common carrier vessel is
not usually tle agent of either the seller or
buyer.

71. IC/ Alice was a mere assignee of the rights

which Betty may have had under the
contract. Alice never received the goods
and under fAex shipo
of loss (destruction of the television)
remaned with the seller. Therefore Betty
has done nothing for which she should

d a nompeasste Alice. eB is hohtlee best answer

because only the buyer is entitled to these
fcoverd damages i f

sel | er 6 sexcused becaose mfad failurg of a-pre

supposed cond@n. D is not the best
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72. | B/

73. /B/ Statements Il and Ill are correct.

answer because the prohibition of
flassignment of this
delegation of duties unless circumstances
indicate otherwise. [UCC-2I0(3)].

This is Samds wor st
did not have any rislof loss under the
shi pment terms of HfdAex
better defenses since a failure of a
presupposed condition- commercial
impracticability may be a good defense if

the noroccurrence of the condition was a
reasonable basic assumption of the
contract. D may be a partial defense under
comparative negligence; this seems a better
defense than A which has no merit as a
viable defense.

uce 2
719 ( 3) provides t hat
consequential damages for injuto the
person ...is invalid unless it is proved that
t he Il'imitation i s
Statement | is incorrect because the
confession of judgment clause will likely
be declared unconscionable by the court.
Statement IV is incorrect because UCC
2.318 extends third party beneficiary status
and thus UCC warranty protection to
family members.

not

74. /Bl A seller is allowed to cure a tender of

75. IC/

76. IA/

nonconforming goods if the conforming
goods are delivered before the original
contract performance date.]UCC 2850
Here the August 10 shipment was
conforming and delivered before the
August 15 contract date. C is incorrect
because a nonconforming tender is not a
breach if the deficiency is cured.

UCC 2206 specifies a merchant buyer is
under a duty afterejection of perishable
goods in their possession to follow any
reasonable instructions received from the
seller. Here the goods were perishable and
the buyer was given specific direction to
refrigerate. B is incorrect because the Code
only says advanceiddemnity for expenses

is required if demanded by the buyer. Here
there was no demand by the buyer but that
does not eliminate the duty. (The buyer
would have later been entitled to
reimbursement of the costs from the seller
or out of the sale proceedfktbe goods).

This is an example of an additional term
included within what probably would be
deemed to constitute an acceptance. As
between merchants they become a part of
the contract unless the other party objects to

cont r afctimé.

s hi

77.

78.

79.

their inclusion within areasonable period
rAe lexcdptos applies if the o
additional terms materially alter the original
terms. The comments to UCC 2.207(2)(b)
specifies that additions which negate
d e fsamlardewarkaetiesarne materiab adtdrations.
B and D are not the bestsmer because
goidtractual A lindtations C beaveen  a
wholesaler and retailer are less likely to be
held unconscionable than if one of the
parties was a consumer. C is not the best
answer because only if the limitation was
an allowable addition to the contraeuld
she have a duty to object.
/Bl In order to raise the implied warranty of
fitness for a particular purpose, the seller
must know the buyer is relying upon their
advice in selecting the appropriate good.
fi | Heraithere is inm indicationotifat the seller
even knew of the particular purpose. A is
incorrect because the implied warranty of
ufitnese fors ac pamiaular bhpurgoge. does not
have to be written. C is incorrect because
the implied warranty of fitness for a
particular purpose does not require the
sellerto be a merchant.

/DI UCC 2719(1)(b) specifies that to exclude
the UCC6és many ot he
repair and repl ace

remedy) it must be expressly agreed that
repair and replace is to be the exclusive
remedy. Here there wasotn such an

agreement by Roberta; Roberta did not
respond to the additional term. This is far
short of an express agreement to the
limitation. B is not the best answer because
the question is not

rather whether the repair and rema

limitation is enforceable as the sole remedy.

/DI The firm offer rule requires (1) a written
offer, (2) by a merchant, (3) that gives
assurances that the offer will be held open.
All three of those requirements appear met
here. Revocations areeifffiective and if no
time is stated a reasonable period is
imposed. Unless Megabuck can prove
acceptance on  October 15 was
unreasonable, the contract would be
enforceable. A is incorrect because a firm
offer can not be revoked. B is incorrect
because coideration is not necessary for
the firm offer rule. C is incorrect because
UCC 2.205 specifies that the period of
irrevocability may not exceed three months.
This does not mean the irrevocability
period is fixed at three months; if the
offeror does notecify a period, the court
will determine what a reasonable period of
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irrevocability should be in those

circumstances.

80. /C/ The court will probably permit the parties
to introduce extrinsic parol evidence to
explain whether the contract was divisible
into lots. The offer did not specify that the
contract could not be made in separate lots.
Had the price been for a total price for a
single lot (100 Nedsels for $1,200,000)
UCC 2307 probably would have supported
Megabuckds position.
is the general rul e.
created a latent ambiguity which would
need to be resolved by the circumstances of
past course of dealings (prior purchases by
Debra from Megabucks) and usage of trade
(reasonable industry standards of dealers
purchasing automobiles from
manufacturers). D is incorrect because the
subject matter and unit price were agreed;
the only term in disagreement is whether
performance was to be in one or multiple
lots. This can be determined and imposed
on the parties by écourt.

81. /B/ Regardless of any claim that Harry may

have against George, the Emeritus

sculpture is now in the hands of a bona fide
purchaser; therefore specific performance is
not possible. A is not the best answer

because the question of adequac§ o

consideration in the contract does not go to

the central question here of specific
performance. In addition, revocation of
any gift would not effect the possession
rights of a third party bona fide purchaser.

C and D are i

assisance at the accident scene predated

the exchange; past consideration is no
consideration.

82. /C/ This alternative would appear to be

Crawfordos

applies to contract ngperformance caused

by a condi tocoorrencefidf h e

which was a basic assumption on which the

contract was madeo.

alternatives A and D are viable defenses. B

is a viable defense because the UCC

requires that if part performance is still
possible, the seller must allocate among his
cusbmers in any manner which is fair and
reasonable; this prata allocation appears

to be reasonable. C also assumes that there

is some liability and that offering a

substitute would assist in mitigation; a

failure of a UCCG6s

not abreach at all.

ncorrect

wor s t6l5def ense

83. /C/ The advertising catalog is not an offer but
only an invitation to deal. The offer was
the Apurchase orderao
confirmationd was an
with an express condition that contradicted
the offer terms. Thus it should be
interpreted as a counteroffer and since the
counteroffer was not accepted by the
original offeror, Rainmaking Lawfirm, no
contract was formed. A and B are incorrect
because there was no contract; A is the

( De |l lhettee aof the tworbecauseaoihjdoating

Me gchabgescake dnsludeal imi C#s D @s mot the
best answer because this probably would be
interpreted as different terms to which both
parties are assumed to object. The change
also adds $500 or 50% to the price which is
a material change so insion through a
s el | e-obfediondaesinot seem likely.

84. IC/ The UCC statute of frauds201 requires
fil'some writingo and i s
beyond the quantity stated. Requirement
(and output) contracts are exceptions to the
quantity requirementlJCC 2306 specifies
the quantity of t he
such as may occur in good faith. A is
incorrect because UCC-2D1 validates a
nonsigned written confirmation between
merchants not objected to within 10 days.
B is incorrect because the abse of these
terms will not cause the contract to fail (see
next three questions). D is not the best
answer because past performance takes
those goods out of the
here the question focuses on future
purchases.

because Harryos

85. /C/ UCC 2308 speifies that the place for

delivery of goods is t
business (unless otherwise agreed).

86. /C/ UCC 2305 specifies that if the price term is
.left opel)iGisto b@ a reasonable price at the
time for delivery. The court will determine

ths fAreasonabled price
priority) course of performance, past course
ofwealingsdandiusageloftrade.h a t

non
Thi s

87. /D/ If the parties do not agree on a term in the
contract the court wild/
gapso wi t h a reasonabl
excption tefitthHiisnghgapl e
if the Code has a relevant standard
provision. UCC 2310 specifies that unless
otherwise agreed payment is due at the time
and place at which the buyer is to receive

pr es up phe goedd withoutradyidiscountror paysnent

period This term would override industry
standards.
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88. /D/ UCC 2310 specifies that if there is an open

time for payment or running of credit,
payment is due at the time and place at
which the buyer is to receive the goods.
Unless agreed to the contraryypeent is in
cash without any discount or payment
period.

89. /C/ When the seller discovers that the buyer has

received goods while insolvent

90. /D/ The insurance company has subrogation

rights against Ace because it steps into the
shoes of theinsuredl e nni f er
against Ace would thus be available to the
insurance company. A is not the best
answer because Jones could put in a claim
with her carrier for the loss. B is not the
best answer because
interest arose when the agis were
designated. C is incorrect because a

buyerés insurable interes

the goods are designated by the seller.
They must be distinguishable from the
other goods.

94. |A/ The issue here is whether a promise to ship

95.

is adequate to corigtte acceptance in
response to an
onceo. -206(YF spexifies that a
prompt promise to ship is adequate unless
the offeror has made it quite clear that it
woul d not be
wording does not seem to meeisttevel
and the comments to the Code section
speci fically
example of insufficient wording.

/Al The issue here is whether the mailbox rule

would validate acceptance and thus create a
contract on dispatch on July 10. Undes th
common law, the means and mode of
communication of the acceptance must be
fas fast or fastero
offer was by email and the acceptance by
regular mail which is slower. The UCC
only requires that the means and mode used
to communiate the acceptance be
reasonable under the circumstances. This
is a UCC goods contract and a mailed

acceptance appears reasonable in response

to an emailed offer; therefore acceptance
and thus a contract was effective on
dispatch.

96. /D/ The issue hereis what price will be

imposed on the parties where their
communications specify different price

terms. The offer specified $29.00 per unit
and the acceptance $32.00. Under the
C ommon I aw, t he

of fer

acceptable

gi ve fishi

of feror 6s

designation controls. UCG207 specifies
agoods contract with different terms of the
seller and buyer includes those terms that
the parties agreed upon together with any
supplementary terms incorporated under
any other provisions of the Code. UCC 2
305 specifies a

tmed deliveryo is to
price is left to be agreed and they fail to
agreeo. This appears

here and the reasonable market price would
probably be imposed.

J o n &% 4B/ The pdsttagsswer. Delivery and payment by

the end of the mdh appear to be

conditions concurrent which must be
performed about the same time. A is
incorrect because a condition subsequent is

J 0 n a s giedefinend s uncedain| event which

discharges a contract. Here the contract
does not specify nepayment terminates
the wholé coetract and lit yis cleérlg @an
installment contract. C is not the best
answer because ngayment of one
installment may not substantially impair the
value of the whole contract [UCC 2.612].
D is not the best
nonpayment may be lareach of only one

s p e iostaimernt, iM@ary coslch require 8dtsy to

pay C.O.D. for the future installments.

98. /B/ Specific performance is available under
.UCC 2.1R& ib @)ctle abdysr is unable to

cover, (2) the goods have been identified to
the contract, and (3)he goods have not
lze¢n transfemeel @0 a bosa fide purchaser.
Here all three of these conditions appear
met since it does not appear Betsy can
purchase the same widgets from another
source. C is incorrect because the facts say
only that the goods mightlsold to a third
party; not that the transfer has occurred.

t98. a/@/ Thishisean instalfment ¢ontrécein vehichtthie e

buyer must accept a nonconforming
installment if the seller gives adequate
assurances of intent to cure [UCC 2.612]. A
is incorrect becausehite the UCC general
rule is that a perfect tender is required, an
installment contract is an exception unless
the nonconforming installment
substantially impairs the value of the whole
contract. B is incorrect because the order
of specific performance irestated any prior
refusal to perform. D is incorrect because
the UCC does not specify notice of breach
and contract cancellation have to be
written.

price
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SECTION 1
UCC - SALES

Answers

These sample answers selected by the Bar Association are actualsawsitten by successful bar applicamts.
They are not intended to be fimodel 0 or fperfect/d0 answers

WSB 7/027

UCC 2 governs transactions for the sale of goods. Cookies are goods and thus UCC 2 is the gawerning |
BACKGROUND: Under UCC 2, an offer, acceptance, and consideration are required for courts to enforce

contract. An offer must contain quality but UCC 2 gap fillers will provide missing terms. If the transactions are

between merchants, the acceptanaa be modified and will be part of the contract unless offer limits any

additional terms, the other party objects within reasonable time, or modification substantially alters terms of

contract. The UCC 2 also has special provisions for merchants. Aaneistone who deals in goods of kind in

transaction (here, cookies) or one who holds him/herself out as knowledgeable expert regarding goods. Here,

Barney is a merchant, Andrea would also be considered merchant because she is selling a product also (even
though ités a fundraiser). OFFER: Prior negotiations al
transaction for goods over $500 must be in writing. A n
meeting statute of frasd Here, Andrea accepted an offer when she faxed the order form. A catalog is a firm offer

- a seller agrees to keep price open for a reasonable amount of time and her fax constitutes acceptance. Although

Andrea modified the terms, Barney did not objetthin a reasonable amount of time and thus the terms of the

contract wild.l be per Andreab6s order. I NTERPRETATI ON: TF&
and then course of dealing, course of performance and trade usage to determingf iie parties. Extrinsic

evidence wil/ be all owed to explain or supphlbsccongnt t er m.
wi || l ook at past dealings t dsakedteey md mwe priar gearsngshit This wa:

appears that the terms of contract were for 6,000 boxes at $5-a#3i%000. DUTIES: Both parties owe a duty

of good faith and fair dealing. Because both are merchants, they owe duty of honesty in fact and reasonable
commercial standards of falealing in the trade. Neither party appears to have breach duty. SELLER DUTY: A
seller has a duty to tender conforming goods (PERFECT TENDER RULE). It appears Barney met this duty (if he
did not he would have duty t o ClutRte pccept cdformiBgRododsls ob UT Y : A
reject nonrconforming goods. Here, Andrea breach duty by only accepting 5000 boxes. Andrea may argue
IMPRACTIABLE due to unforeseen event, it is too expensive, too difficult to perform. However, this defense is
notaaai | abl e where mar ket conditions change. Her e, buyer
party has a duty to mitigate damages. Here it appears Barney met histatissue would be whether $5 is a
reasonable price (should he have tried for $#8pwever, cookie sales are a small window of opportunity so being
able to sell quickly without shipping and handling costs might have been reasonable thing to do. DEFENSE TO
ORIGINAL TRANSACTION: Barney might argue as a defense to original transacfiomutual mistake since

both were operating under mistaken price. However, here, there was only unilateral mistake (Barney failing to
object to modifications). Thus, it appears that Barney can recover $30,000 (5 »6n3ifi@ation including less
expensef costs saved $1,500 = $28,500. LIABILITY: An agent is one who has authority to enter into a
contract or transaction for another person (principal). If the agent has authority and makes agency capacity
apparent, then the principal will be solely lialdbr the contract. Here, Andrea had full authorization to act for
Lilac High. However, when she signed the order accepting the firm offer she did not disclose her capacity and she
could thus be held jointly/severally liable for contract. However, Aamdorild bring in extrinsic evidence to show

that Barney and Cookie, Co. based on past dealings intended to look solely to the High School for payment. A
merchant also makes implied warranty of merchantability (average quality for ordinary purposgjealtsahis

was not breached by Barney.

WSB 7/015

Article 2 of the UCC governs contracts for the sale of goods, moveable at the time of sale. Article 2 often involves
merchants, who are persons in a profession or business, or sellers who sell gopadicfilar kind.

ADid F and M have a valid contract&rticle 2 requires a valid offer, which includes a quantity, acceptance, and
consideration. Acceptance must manifest an intent to contract, by words or conduct, even if the acceptance terms

varyf rom t he of fer. Here, a valid contract was formed by
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A was the Statute of Frauds met ? The Statute of Fra
charged party showing quantityciother material terms in writing, which are evidence of an intent to contract.

Any writing may meet this requirement, even i f ther
confirmation, which is signed and not objected to within 10 a@dysceipt, meets the writing requirement. Here,

the Statute of Frauds is met and enforceable agai nsi
confirmation.

ADid M and BT have an enforceable contPacM and BT have an intent to deect by their agreement that a
contract existed, meeting the mutual assent required for a valid contract. The Statute of Frauds (supra) must be
met if the contract was worth over $500. Exceptions to the writing requirement include specially manufactured
goods (which are hard to resell), admission of a con
not admit under oath that a that a contract existed
would meet the Statute of &urds.

AWhat is the cont ef tBetweén merchamsdnevivtérss varying framate pffer become part

of the agreement, unless the terms are material or are objected to within a reasonable time. If not between
merchants, the original offéerms control. Here, L is likely considered a merchant, in the business of selling bats,
even though they also run a program. If so, March 15 is the delivery date, as it is likelynateoial term, and

M is a merchant also. If L is not a merchamjvkry remains on March 1.

ADoes F have a defense® seller has a duty to tender perfectly conforming goods, and the buyer has a duty to
accept the conforming goods after a reasonable inspection period, and can rejgmifooming goods. In an
installment contract, each delivery must be in substantial conformaRepudiationis a total breach, occurring

when a party refuses to perform. défense of impossibilitapplies when the goods have been destroyed or are
unusable. Here, F may argue impb#isy as a defense to his repudiation, but he will likely be liable for the
breach, as it was preventable.

ADoes M have a defensePmpracticability is also a defense to nonperformance, when it becomes unduly
burdensome on the party to perform. Hé&le, can only use F&és wood, and M was
duty to fairly allocate the bats among his customers, so his is still liable to L, even if released from liability to BT.
ADid F and M breach any warrant®esA buyer has a right to gt nonconforming goods, and must notify seller

of the defect. An express warranty of merchantability exists, when a seller sells goods in the ordinary course of
business, he warrants they are fit for their ordinary purpose. Here, F is liable to i fofdstation, and M is

liable to BT and L, as the bats do not conform to the description and are unusable.

AWhat ar e B TDanageseresterd theerdreaching party into the financial position as if the contract

had been performed. Here, Bdvered with aluminum bats, so M is liable for the cover price minus the contract
price, plus the consequential damages of $25,000 fine.

AL 6 s r e mdidriotecaver, but shall receive the cost of cover price minus contract price, plus all foreseeable
and unavoidable consequential damagespbuytunitivesare allowed.

AM6 s r e mvisla velun seller, as it had a standing order so it also receives lost profits damages from F, in
addition to the differences in value of conforming goods minusaiorming goods.

WSB 7/995

Uniform Commercial Code (UCC) Article 2 governs the sales of goods, as adopted by WA and supplemented by
the common law of contracts. Goods are items moveable in commerce, like fixtures or personal property. Special
rulesapply to merchants, who sell like goods in the ordinary course of business or have expertise in goods sold.
All are likely merchants.

Qual ity ®sent@fmerehant firm offer on 5/5/99, which is not revocable for a reasonable time, for 50 pan
sets &$25/set. Q had a purchaser lined up, but it is not clear that Q communicated that to Portia (P) such that she
could be liable for consequential damages of the lost sale. Goods are over &atutsmf fraud$S/F) requires

a writing, signed by paytto be charged, identifying good and terms. Writing is waived if merchant confirmation

sent , part performance, or a d miakeptedha offér an wadtiogy adding o f co
additional term for Q to pay shipping. The UCCrejeacis e fAmi rror i mage rulmeddy and a

terms of contract unless 1) materially alters, 2) offer limited to terms, or 3) offeror objects to new terms within 10
days. Q did not object and consideration is bilateral promisesal&b contra&t formed (mutual assent and
consideration).

Contract with Tom (T} P requested a quote from T in writing. This is solicitation to make a bid, not an offer
(mani festation of intent to enter agr eemamdffertwidh of f er
price term (quantity supplied by Pés note of 50 gal
acceptance unless prior course of dealing suggests communication only for rejection of offer. Unclear from the
facts if thisis the case. Likely not a valid contract with P and T. S/F applies.
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Contract between T and Stan:(Sjerbal contracts are enforceable unless statute of frauds prohibits or insufficient
terms to be concrete. Quantity term is required which is missioggbe s e st at e’stheficaurtcoulthe needs o
interpret a good faith quantity term to uphold, and if over $500, could enforce if partial performance or detrimental
reliance but unlikely.

Failure to check price impossibility/impracticability/frustration T bears the risk of price changes. If contracts

with P and S are enforceable, he must follow through on performance due or be liable for damages for breach of
contract. He cannot claim impracticability or impossibility because performance is feastblaf eo profit

would be made.

Repudiation If contracts are valid, T repudiated contracts by notifying P and S of his intention not to sell. This is
clear indication that T will breach when performance due, and an anticipatory breach. P and S thaveaigh,

suspend performance, sue for damages, terminate contract, or demand further assurances. Repudiation may be
revoked unless relied upon. P also repudiated her contract with Q.

Parol Evidence Final written contract can not be contradicted bytemporaneous oral agreements or prior
writings, unless consistent additional terms, collateral agreements outside scope, course of performance, etc.
UnderBerg, WA courts may consider extrinsic evidence to determine intent of parties about whethartcoasr

final or formed. Conversation and writings between T and P, and T and S may be used to determine contract
validity.

Damages Breach of sales contracts allow expectancy damages. THareaching party may get the difference
between market/covaand contract price plus consequeftahd incidental damages, less expenses saved. For
violations of warranty of merchantability, damages are the difference between conforming as@hfoeming

goods. Q may get damages from P for material breach imamo of order | ost due to Pobés f
had valid contracts, S could receive damages lost from duck sales (if lost volume seller). P or S could get specific
performance if unable to acquire substitute goods, or could get difference betvgeen market and $20 contract

price. May also get lost profits or difference between cost of input materials and the price of output.

WSB 3/993

This case is governed by UCC Article 2 which covers the sale of goods.

Was there a contra&tUnder the ICC, a contract requires mutual assent (offer and acceptance) and consideration.

Several UCC provisions apply specifically to merchants. A merchant is a person who generally deals in or holds
themselves out as experts in goods of the type sold. Here,(Abland Baker (B) are merchants. Under the

UCC, an acceptance does not have to be the Amirror i mage
as long as (1) there is no contract clause violated; (2) the other party does not complaibOndtys; and (3) the

additional terms do not materially alter the agreement. A phone acceptance may not be sufficient. Also under the

UCC, missing terms will not invalidate the contract. Quantity is the only term required (material by law), but in a

fulfillment contract such as this, the courts will look to course of dealing, course of performance, the relationship

of the parties, and trade usage to determine the amount
will also operate to fill mising terms. There is a contract to provide 10,000 bushels for $3/Bushel.

Does the contract comply with the statute of frauds (80&)contract for the sale of goods over $500 must have a
writing signed by the party ibnomefcewilcsdre ragthedwriting (BOFmer c hant
exception) if it is (1) sent within a reasonable time of the contract; (2) the receiver has reason to know the contents;

and (3) the receiver does not object within 10 days. The February 19 memo from B willthatiSF.

Warranties A contract for the sale of goods contains any express warranties based on samples or promises and

contains an implied warranty of merchantability (fit for ordinary purpose). A warranty of fithess for a particular

purpose may arise ihe seller knows of the purpose.

The sel luemrder dtuhte ecsontract are to provide conforming goo
are to reject nogonforming goods, accept and pay for conforming product, and inspect the product.

Price increase Unlike the common law of contracts, the UCC does not require additional consideration for a
modification to be binding. A modification based on a price increase may be valid depending on extrinsic

evidence of course of dealing and trade austdf B has usually paid for an increase, he may need to pay now.

The price change is an additional term and may not be binding if the buyer rejects the term and notifies the seller

within 10 days. The buyer must seasonably notify the seller of rajectio

Destruction of factory Generally theisk of lossfrom destruction is on the seller until delivery of the goods to the

buyer. A carries the risk of loss by destruction. The fire may give rise to a clampadsibility by the seller. If

the contrat cannot be performed due to an unforeseeable event which renders performance impossible,

'This is called a firequirements contracto and is valid.
2Seller doesn6t get consequenti al damages.
% No, there is a contract to sell all the seed processed to Baker for $3/bushel (output contract).
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performance will be excused. Here the claim of impossibility will fail because, regardless of the event, it is
possible for A to purchase replacement seed to perfis end of the bargain.
Repudiation The destruction of the factory is an anticipatory repudiation event that will reasonably give rise to a

guestion of A6s performance. B has the right to den
that A intends to perform the contract. If the seller does not provide adequate assurances, the buyer is entitled to
cover and claim for damages. Cover is the purchase

must be given reasonaltiene to perform his obligations. Here, apparently A refused to cure and repudiated the
contract.

Damages When a seller repudiates or does not perform as per the contract, the buyer is entitled to cover damages
(cost to purchase replacement goods lesgract price plus incidental damages plus consequential damages less
expenses saved). B and C (assuming a valid contssst rules above) are entitled to cover damages. A seller
who has not been paid for conforming goods is entitled to contract darmageeasured by expectation. A seller
cannot claim for consequential damages. A is entitled to $158,B0gets ($4- $3) x 4000 = $4,000 for covér,

and C is entitled to $1.25 cover damages per bishel.

Acceptanceof goods may be by (1) lack of reasblearejection, (2) express acceptance, or (3) act consistent with
ownership. Selling goods to C was (3) and was acceptance.

WSB 7/9811

Does the UCC control? UCC Article 2 applies to all transactions in goods, which are defined as all goods movable
a the time of contract. Here, bananas are goods and
Are Audrey and Carol merchants? Merchants are those who regularly deal in goods of the type sold or who hold
themselves out as having particular skill or kneige. They are held to a higher standard of conduct than non
merchants. Here, both Audrey and Carol are merchants.

Is there a valid contract? A contract requires mutual assent (offer and acceptance), consideration and no defenses.
If for over $500 and sale of goods, the contract must be in writing to satisfy the statute of frauds. Here, there was
an oral agreement for a bilateral contract, where Carol agreed to ship and Audrey agreed to pay. It is for under
$500, so the statute of frauds does ngiyap

Has the contract been modified? Unlike the common law, a modification under the UCC does not require
consideration to be binding, but it must be sought in good faith. Here, the modification is probably valid and
changes the goods atissuetogotbdat are fAa | ittle tired | ooking, o rat
modification is not valid is if the bananas were already moldy and Carol was thus not acting in good faith to
modify the contract. If so, the contract is for standard bandhast, a valid modification.

Are the goods conforming? While the common law has a doctrine of substantial performance, the UCC generally
requires perfect tender, with some exceptions. Here, the goods, to conform, can be a little tired lookingybut mold
bananas do not fit this description. Although this may not be a common term in banana sales, the parties can look
to usage of trade, course of dealing, and course of performance to determine whether these are conforming. They
also do not conform becaaishey weigh only 950 pounds and the contract was for 1,000. A little loss should have
been anticipated by the seller and packed accordingly. Further, it is unlikely they would lose 50 pounds in one
day. Thus the goods are roonforming because of theold and the weight. Audrey can reject them.

Were the goods validly rejected? To reject goods, the buyer must give notice to the seller and a particular
description of what is wrong with the goods to a merchant. Here, Audrey notified Carol properly.

Wha should be done with the rejected goods? Between merchants, there is a duty to follow reasonable orders by
the seller on how to keep the goods, and if they are perishable, there is a duty to try and dispose of them on the
market or otherwise. Here, tigpods were perishable and the sale was proper. Note that Carol did not give any
instructions on what should be done with the bananas and instead, indicated she would not take them back. A sale
was proper given the circumstances.

Was the sale commercialhgasonable? The resale must be commercially reasonable and in good faith. Here,
selling in bulk was reasonable given the circumstances. However, if Don usually paid $100 for the same bananas,
it may not have been commercially reasonable. But givemnigkeof fruit flies and the great danger of that in a

store, it may be reasonable.

What damages may Audrey recover for breach of contract? The measure of damages for a buyer is the difference
between the contract price and either the cover price or #rkemprice measured at the time of breach, plus
incidental and consequential damages less expenses saved. Here, Audrey intended to sell the bananas for $600
and did not cover, so the measure of damages is $600 (presumably the market price) less Bd€ptiwe), and

“ Because B objected to the price chamifgin 10 days.
5 No, the contract price between A and B was $3. B purchased 4,000 bushels at $3.30. Therefore his cover amount is $1,200.
However, he may not be entitled to anything because the contract was an output contract and he did ce€eivedal s out pu't
5 Do not confuse retail and wholesale prices. C paid B $4/bushel. He covered the last 1,000 at $4.25, thereforegtieds entitl
$250 (1,000 x $.25).
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incidentals. If the market price is less than $600, Audrey may still be able to recover $200 because she can prove
consequential damages. Generally, one must cover to get these, but given the specific knowledge of the sale, it

may be dbwed. In addition, the $50 will be taken off the recovery. So Audrey can probably get $150 (unless the

sale is found not reasonable, then maybe only $100).

Can Audrey recover for breach of warranty? Merchants make a warranty of good title and afjaigsiment,

warranty of merchantability (goods fit for ordinary use for which sold), fithess for a particular purpose (if the seller

has reason to know the purpose will be used for an buyer relied on the skill and knowledge of the seller), and

express waanties. These warranties may be disclaimed, but for the warranty of merchantability and fithess for a

particular purpose, the Washington courts have not clarified whether there is also a requirement that the
characteristic disclaimed must be explicitlysdribed and negotiated; tBergdecision so held, but the UCC may

have superseded this. Here, the -loodoki nypebadianmas.cl aT mies
mention the word merchantability, so that warranty is valid. Audreyr@eamver because bananas are ordinarily

used by grocery stores to sell for consumption, not make bread. Audrey can also possibly recover on the warranty

of fitness for a particular purpose because Carol knew why Audrey was buying them and Audrey nmalduave

on Carol 6s skill in selecting bananas. So recovery wil
goods as delivered and the goods as warranted.

Can Carol recover for nepayment? Here, Carol is in breach of the agreement becaugmdle are non

conforming. Thus she cannot recover from Audrey.

WSB 2/986

In WA, UCC Article 2- Sales, as adopted, governs the sales of goods and this hypothetical. Merchants are
persons who regularly deal in the type of goods at issue. Here edpihat both Wholesaler (W) and Retailer

(R) are merchants. Accordingly, a number of special provisions of the UCC apply. Both are subject to the duty of
good faith, and must use only commercially reasonable practices. Moreover, as discussed belal, sev
warranties are implied in any merchant transaction, unless effectively disclaimed. Under the UCC, an enforceable
contract requires mutual assent (that is, offer and acceptance), and consideration. Here, R offered to buy 20
freezers at a stated priceThis is an offer, it invites acceptance and is not merely a request to commence
negotiations or request for bids. W orally accepted the offer and agreed to provide 10 freezers at $500 each.
Under the statute of frauds, agreements for the sale of gostieg more than $500 must be in writing. Under the

UCC, the writing can be provided in the form of a mercha
guantity be stated in the writing; all other terms may be provided through resort tothe pas 6 cour se of de:
and industry practice, i ncluding the UCCbs figap fillero

initially ordered 20 units; W assured delivery of 10, with maybe more to come; and R used the number 20 in his
confirmatay memorandum. Under the UCC, new or different terms appearing in an acceptance will become part

of the agreement, between merchants, unless the offer precludes alteration or addition; the new terms would
materially alter the bargain; or the first partyjects to the new or additional terms within ten days. Here, there

was no objection or preclusion, so the question is whether the reference to 20 units materially alters the agreement.

Under the UCC, quantity is material by definition. The result i$ thare is a contract to the extent of the

agreement here, 10 units. (Note that this number is borne out by the-faétsent two shipments of 5 units.)

Delivery term-we use the same rules to determine \‘\ahbeatsteedr t he
becomes part of the bargain. This term is not material by definition, so the court would probably look to the

partiesdé course of dealings to det er mihat woulth prabably hey had
control, soif Wusedtodelier t he goods to Rés warehouse, he would be r
3/20 Shipment Were the first 5 units accepted? The duties of a seller include the duty to make a perfect tender of
conforming goods. T h e onfbrmniggegodils rejdcti mogconformingt goodsawdthineap t c

reasonable time, and to pay for goods accepted. The buyer does not have a duty to inspect goods upon delivery,
but would do well to do so; the buyer may be deemed to have accepted defective goodsysfailise to timely

reject them. There is an exception for latent defects which would not be revealed by a reasonable inspection, and
for circumstances where the seller assures the buyer that the goods are conforming. Here, the first 5 units were
timely delivered, but not inspected. Likely a jury will have to determine whether it was reasonable to fail to
inspect the goods. Here, no reasonable inspection would have uncovered the defect, so R will retain the power to
retract his acceptance of the goods

Second shipmentthe second delivery of 5 units would also have been timely, but was destroyed in transit. Who
bore the risk of loss? Typically, the risk of loss does not pass to the buyer until delivery of the goods to the buyer
under the contractHowever, the parties may agree that the risk of loss will pass to the buyer upon delivery of the
goods to a commerci al carrier. Here, the confirmatory
commercial carrier was used. Instead, W still padsession when the second 5 units were destroyed. Thus, W

still had the risk of loss (and probably did even if it were concluded that the delivery term did not become part of
the agreement, since he still had possession).
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Request for assuranceshenc i r cumst ances reasonably cal/l into quest
authorizes the other party to demand reasonable assurascga® guarantee that performance is forthcoming.

Here, R properly demanded assurances upon learning of therdesy e d s hi pment . Among t
providing assurances when properly requested. Here, W did not provide assurances, but instead repudiated any
obligation to provide additional units on time. This is material breach of the contract. Fétedieti a breach,

the UCC authorizes one to utilize a number of remedies, including cover: procuring substitute goods from an
alternate source. One obtaining cover can recover any-upadt additional price in damages for the seller in
breach.

Breachof implied warranties a merchant breaching implied warranties of merchantability (fithess for ordinary
purposes), fithess for a particular purpose known of, and warranty of title also commits a material breach. Thus,
W is also in breach for the unitstaally delivered and accepted. R may retract his acceptance and sue for
damages. He may also return the goods, and claim lost expectancy damages. Unfortunately, R will also be liable
to his customers for his breach of warranty committed when he sadtidefgoods in his store.

WSB 2/977

The issues in this question relate to the sale of gc
the Uniform Commercial Code.

CouchPotato (CP) and Trottef he first issue is whether CP and Trodee merchants. A merchant is a seller of

goods who holds himself out as having special knowledge, skill, or experience with the particular goods. CP
specializes in manufacturing and selling exercise equipment and should be considered a mercharge, Likewi
Trotter, based on the facts, appears to be a seller of exercise equipment. Therefore, CP and Trotter are merchants.

The next i ssue i s whether Trotter should be viewed
each). A firm offer bya merchant in writing signed by the merchant is irrevocable for a reasonable time (no more
than 3 months) . Acceptance must be made within a

acceptance was in the form of a writing dated 10/1/96 cantaig t er ms di f ferent from t h
offer. As between merchants, an acceptance containing different or additional terms from the original offer
become part of the contract, unless rejected within a reasonable time or if they matégiatheatontract or if the
original of fer is |imited to its ter ms. CP didnot r
the express terms of the offer. The differemloye in ¢
10/31/96 may be viewed as materially altering the of
meaning no more than 100 could be purchased and not requiring that 100 be purchased. Therefore, the difference
in quantitmatleirkaly i Adn&to, delivery date I|ikely would
formed. The next issue is whether Trotter must pay the shipping charges. The contract was silent on method of
shipping. However, course of dealing betweenghdies may be used to fill in gaps in a sales contract. Here
Trotter will argue he never paid shipping before in other contracts with CP and therefore may be able to

successfully claim Trotterés r espo ileindxtiissue isyhetherthe t he s
truck accident in the snowstorm discharged CP from having to deliver the remaining 25 treadmills. An unforeseen
event making performance of a contract i mpossi bl e ma

the eventdéds nonoccurrence at the time of the contrac
somet hing that routinely occurs and probably was not
to deliver the additional2 t r eadmi | | s was not discharged. The next
CP. Trotter can decl are the contract canceled since
goods (cover) and recover from CP an amount etatover price less contract price plus incidental and
consequential damages less expenses saved. Here, Trotter did cover and should be able to recover these damages.
HardBody Spa v. Trotter The first issue in whether Trotter is liable for the treadmillith the defective

el ectronics. Trotterdéds duty was to deliver conf or mi
accept and pay for the goods. HardBody also has a duty to inspect the goods before acceptance and to advise
Trotter of any dedct at the time of rejection, which must be made within a reasonable time. HardBody inspected

the goods immediately upon delivery and immediately notified Trotter of rejection and the nature of the defect.
Trotter has the right to cure if delivery wasdnabefore agreed delivery date or if Trotter reasonably believed the
shipment would be accepted as is. The facts are silent on these issues. Assuming delivery was before the due
date, Trotter may cure before due date. If Trotter reasonably believdd geoe acceptable, he has a reasonable

time to cure after due date. Trotter probably lost the ability to request that CP cure, since Trotter did not
apparently inspect the goods when he received them from i@ dBody must keep the defective treadniills

safe and secure manner. If Trotter gives instructions about return of goods, HardBody must comply. Otherwise,
HardBody has a lien in the goods for the amount of any money it paid for them. HardBody may sell the goods
after giving notice to Trotter The sale must be made in a commercially reasonable manner (time, manner,

" If non-inspection at delivery by the retailer was reasonable, Trotter would retatbility to sue CP for indemnity.
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method, place) and the proceeds used to pay for costs of sale, amount due HardBody, and surplus to Trotter.
HardBody may also sue for contract damages (price paid plus incidetalonsequential damages) or he may
cover (as discussed above) if possible. If no cover, no consequential damages.

WSB 7/963

Article 2 of the UCC will govern because it is for the sale of goods. On 2/28/95, Atom made a written
offer to Connections.This offer complied with the Statute of Frauds because the goods were over $500 and the
writing had the necessary quantity element to satisfy Article 2 and described the goods, the parties and was signed.

An offer is a promise, undertaking, or commitrjelmere, to purchase, on installment, certain goods. The offer
identifies the parties and the goods, so it is valid. It refers to the usual purchase order, the terms of which are
therefore incorporated in the offer. This is a transaction between merdathe terms of acceptance, if there are

any additional terms that vary, will be included unless they materially alter the offer, the offer prohibits them or
the offeror expressly rejects them. Here, the acceptance included no additional termsesostaf the offer

govern.

Connections6 notice to Atom of the strike indicated
contract. As an anticipatory repudiation of the installment, Atom, if in doubt, should have made a request for
further assurares from Connections about their ability to deliver 1000 cables. Based on past transactions with
Atom, Connections may have assumed the decrease in the first installment would not damage Atom. Connections
wi || cl aim as def ens dslaint both ifapossibifitysanddor impmacticabilityf Tacsoffice asa ¢
an impossibility defense, performance need not be completely impossible, it is an objective impossibility. This
defense would fail because a strike is an insufficient hindrance to mdetrigeof the contract. Impracticability
will also fail. Atom would have been able to mitigate damages on the first installment by purchasing the extra 500
cables from Domestic at the added expense. But it breached the contract when, before perfoomance
Connections was due, it breached the entire contract and renegotiated with Domestic Cables.

The issue, in figuring out damages, of the price of the cables in the-@tmmections contract will be
resolved based on, as @@erg the context rule. Fst, the court will look at the objective manifestations of the
parties and all evidence that went into the creation of the contract. The contract is a partial integration with an
incorporation by reference of previous purchase orders which seem togivles at $4 per cable. The court can
also ook to the partiesd previous course of dealing for
the parol evidence rule to prevent use of any subsequent terms that would add to, contradictherteemns of
the sales contract. As a result, damages will be based on a price of $4 per cable. Connections will argue that
industry custom made it clear they were selling at $5, but Atom clearly, based on the context rule had no reason to
think that $ was the basis of the bargain.

At omdbs refusal, they wil/ argue, is a rejection of
nonconforming goods, must notify the seller and give them an opportunity to cure; which here would be to send
additional @bles. The buyer must also hold rejected goods for the seller for a reasonable time and follow any
instructions. As a buyer, they could have chosen to wait until the April 1st breach or since they were on notice of
the breach of the installment prior Agril 1st, mitigate the installment. The breach would not be found to go to
the entirety of the contract, so the court woul d not f
response to Connectionsd noti ctel ywft @ Ganmrn e&cet.i o nHsadd Matrocnhn
would have been permitted to recover $2%@0damages due to its cover by buying 500 cables from Domestic
for the first installment at $6 instead of $4 plus any consequential and incidental damages and minwenaag exp
saved. However, due to its contract with Domestic, Connections, as a seller will be entitled to damages
(expectancy) calculated as the resale price ($3 per cable) v. the $4 per cable price creating a $10,000 claim against
Atom. The seller is not pmitted to get consequential damages but could get any incidentals.

WSB 3/964

The computer program would be classified as goods, and thus governed by Art. 2 of the UCC. Abel and Baker

also are merchants: they deal in the kind of goods in questionnhiire ordinary course of business and each has

knowledge and skill pertaining to such goods. The statute of frauds applies to any contract for goods in excess of

$500, but may be satisfied by writings less formal than a normal contract.

Under Art. 2, amer chant és confirmation | etter signed by one merct
other merchant if: the letter is sent within a reasonable time after their oral contract, the sending merchant signs

the letter, the receiving merchantdws or has reason and opportunity to know of its contents, and the receiving

merchant does not object within 10 days. Baker sent a qualifying letter of confirmation and Abel failed to object

8 Actually $1,000. 500 cables times $2 ($6 purchase price from Domestic less $4 purchase price from Connections.)
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within 10 days (i.e., by 9/15). As a final written agreemeatppevidence can only be used to explain (not alter

its terms) or to supply midgdildngrear popen st emms . al Un adg
can be filled in. Here, quantity was stated: 1,000 copies. Price is an open terncavhim supplied by looking

at Abel 6s wholesale price |ist, or the parties6é pas
Abel . Probably $300 as per Abel 6s price 1|ist.s It i
letter that he had ready, willing and able buyers for the progrema ki ng Baker a fAvol ume re
Abel to consequential damages (i.e., lost profits on the resale of the programsusees)d Abel should surely

have obj ectaadwil bé redpongible donany direct, incidental and consequential damages resulting
from his failure to deliver 1000 copies by 9/30. Baker had a reasonable opportunity to inspect the programs when
the first 250 were delivered. By selling them to istomers, he exercised control over the goods inconsistent
with Abel d6s ownership and is deemed to have acceptec
the virus problem, but he can sue for breach of warranties expressly made by Alsetatalog or literature.

Also, he can sue for breach of the implied warranty of merchantability: that the goods are of a quality that would
pass for acceptance in the trade, and are fit for ordinary use. Damages are the difference between the goods as
warranted, and the goods as delivered. Also, if Abel possessed superior knowledge or skill in selecting the goods,
and Baker relied upon Abel 6s knowledge and skil!/ an
implied warranty for a particulgsurpose- i f Ab el was aware of that purpose.
Baker that the virus problem only affected the first
subsequent lot shipped, if similar problems were discovafted acceptance by Baker of the later lot in reliance

on Abel 6s assurance.

The 9/18 conversation could be construed (Abel would like it to be) as a modification of the letter of confirmation.
While additional consideration is not necessary to effecl@a vnodification under Art. 2, there is no evidence

that there was ever any mutual assent as to a quantity of 500. Abel cannot unilaterally modify the agreement.
Abel claims he cannot manufacture all 1000, but there is no evidence of impossibilityfgataring cannot be

completed by anyone objective standard), or impracticability (extreme hardship and unfairness not reasonably
anticipated or foreseeable by the parties at the outset).

Consequentl vy, Abel 6s duty t o isdtatbment ¢hat heawill onhyldelvey the s n o
remaining 250 is an anticipatory breach of contract as to the last 500 units, and Baker is free to accept this
repudiation and attempt to cover for the missing 500 (actually is obligated to cover to mitigaenhiged). B

can sue for the difference between the contract price of $300 and the cover price of $400 for the 250 actually
purchased, plus incidental damages (no consequential damages). Baker could also recover consequential damages
on lost profits frompogr ams not sold by reason of Abel 6s defaul
diligence. Baker can accept or likely hold to accept final lot if conformibgth from a contract and mitigation

of damages theory.

Customers may have a praddiability claim against product manufacturer Abel for defective goods. Baker

would not be liable except for his own negligence or own express warranty, unless Abel is insolvent, etc. Claim is
defect by reason of breach of express or implied warrafgéesabove). But normally all computer programs are

sold with express disclaimers of warranty. Are goods tangible, intrinsic value? Probably not, so Product Liability

Act will not apply.

Course 5309 Copyright 20. The Primer Series programs have a quarter century success in training professiérnals.



SECTION 2
UCC - COMMERCIAL PAPER AND RELATED ARTICLES

Magic Memory Outlines™

l. INTRODUCTION 67
A. Advantages OVer Ordinary CONIACIS. .......cccuiiuiiiiiie e iiiteeee et e e esmee et e e e e s sbbreeeeeanne

B. TWO-PArtY PapBl......ccoiiiiiiiiiiiiiiii et

C. TRIEEPAITY PaAPE....eeiiiiii ittt e e et e e e e e e et et e e e e s nbb e e e e e anne e

R 4T o TP PP PP POPPPRPPPRPP

D. CertifiCate Of DEPOSIL.......ccciii i i icceree et eees bt e ee e e e e e s seenssaesanrerrereaaaaaaeaens

Il. NEGOTIABLE INSTRUMENT- NUTSS 68
N VL= o] 1= o] L= YA o T £ SR
R @ T o [T g - o -1 SO
P =TT LT =T o] PSP PPPPRPR
T O7e ] 011 = Vo o1 (o] 4 VA =1 1 1 1S TP U PPP O PP PPPPOPPPPPPP
a. Handwritten, Typed, and Printed............ooooiiiiiiiieee e e
o TR AN o o U o PR
B. Unconditional PromiSe t0 PaY..........uueiiiiiiiiiiiieieiiee ettt eeee et e et enere e e e e e
1. Promise t0 PAY ONLY.......cooiiiiiiiiiiiieeet ettt et e e e s s m e e e e e e e
A U (N ] (=3 @] o] 1 = Tox S PP PP
G T N[ o BV To] F= 1 T I @] T 11 £ 1= SRR
4. Legal Right Retention CIaUSE..........covuiiiiiiiii i e e eree e e e e e annea s
O {1 T 0T = 1] o FO TSP TOTOPPPPRPPR
1. FacCe Of INSIIUMENL ...t re ettt e e e bbbt bbb e e et e eaanssbb b bbb e be e e e e e eeeeas
2. Dates and SUDSHLULION. ......coiiiii it e e
3. Extension or Acceleration ProviSIONS...........coouiiiiiiiiice e
4. Occurrence TiME UNCEIMAIN.......cuuiiiiiiee et neee e s
5. UNndated INSITUMENL..... ... ees e ereee bbbt e e e e e e eeeeeeseseeeeeeeeaeeaeaaeens
D. SUM Certain iN MONEY.......uetiiiiiiiiiiiie ettt e s smee e e e e s e ebb et e e e smmme e s e bbb e e e e e e anenes
1. CUIreNCY OF ANY COUNTIY ...uuiiiiiiiiiiiitte ettt e ettt e et e e e st e e e bbb e et e e s aebb e e e e e s s ssbeenaannrneeeas
2. Permissible INCIUSIONS........ouiiiiiiee et re e s e nnnnnees
G T @] 1= T o IS 1= o I @] o) 1] o 10
S Lo [ T=To I oA AV L= B = Y= o P
1. AcCCEPLable SIGNATUIES.......coeeeieiiiie et e e e e e ettt mnr et s e e e e e e e aeaaansaaeeeaaaaeenees
N o 1= o1 = 11 YU
F. Issue and Incomplete INSIIUMEILS..........uuueiiiii e e e e e e e e e e e aaeeeeaeees
1. ISSUE REQUITEIMEIL. .. ..t i it e e e e e e e et et e e et e e e e et e e e e e ae st s s s eeemtannseeaeeeaeeaeenes
2. INCOMPIELE INSLIUMEIL .....eeiiiiiiiiiiie ettt e s e e e st e e e e s s e e e bbbeeeeeeeaaes
a. Enforceable When Properly Completed............coooiiiiiiieiiiiiieiiieeee e
. EXAMIPIES. e re e e e e s e e e e n e
C. Payee INCOMIBLE. ....ooiiiiiieiii ettt et eeeb e e e e e enbes
d.  Improperly COMPIETE..........ueiiiii e

. HOLDER IN DUE COURSE FINNS 70
AL FON VAIUEB. ... ottt e et e e e et e e e e e e tb e eeaeeseee ettt e e s eatan s eesesbnnnraanaeeaees
T 111 01 B o] o 1T PO PPPPR
P == 1 (F= 1 | LT
TR =0 | U (Sl =TT o (o] 1= (o=
LT T0 oo = 111 T
[N 0 T N[0 1 o7 =
NN =To o] 1= 1T o PR SR
N O (o =T g == o1 SO PP
2. BRAIEI PAPBI ...ttt et te et e et et t e e e e e e e ans
3. Prohibited NEQOALION.........ccciiiiiiiiiie ettt e e st e e e e s s see e sbbeeeeeeeeane

Cow

62  Course 5309 Copyright 20. The Primer Series programs have a quarter century success in training professionals.



Y 1T 1 (T = ][N

1. FICHHOUS PAYEE.....ciiiiiiiiiiei ettt eeet ettt e et e e e et e e e e s st e et b s e e e e e s anbbneeeeesannes
. DUMMY VENAON........eiiiiiieiiiee ettt ettt e e et e e e smne e st neeeeeens
D, Phantom EMPIOYEE.........ooiiiiiiiii ettt

P2 11 1101011 o T PSP PRPPPPPPPRP

V. REAL OR PERSONAL DEFENSE 72
A. Personal DefENSESMUURFO. ... et e e et e et e et s e e ennanesees
Mutual Mistake ...................................................................................................................

Uncompletion of a Condition PreCcedent..............ooooiiiiiiccee e e cccree e s
Fraud in the INAUCEMEINL..........coviiiiiice ettt eeee e e e s e e e e e e e e seeeeaeeeaaeeeees
Failure of CONSIAEIAtIQN.........cvuiieiiiiii e ieeee et reeee e e e e et e e e e e et eeeeesenmesbaaeesenes
(O S o =T G o T O O - W A o o KOOSR
Federal Trade CoOmMMISSION........cuuuieieiiiiiie e eeeee ettt e e e e e s et e e e e esta e e eeestaneessennnesssanss
eal DefeNSES FIDDLS FUM.....ciiii oottt e e ee et enne e e e e s et a e e e e e e enensaaeeeas
GENETAl REAI DEIENSES . ...uui ittt ettt e e et e e e e e st s seneeeseeaanaeaees
[ = U8 [ N T = (o1 10 o
1= o= 1LY PP PP P PP PPOPIP
Discharge in BanKIUPICY .. ....uuuueeeiiiii e e e e ceees s e s e e e e e e e e e e e e eeaennee e

B.

PO NOORWNE

[ Tod Q0] O T o T- T | Y/
Statute Of LIMITAtIONS. .....coviiiiieieie e e e e
0] (0 1] PSPPSR
UNAUthoriZed SIgNAtUIE..........oooiieiiiiei et eree e et e e e e anaen e e e as
LT = LY =T = L4 o o 1O SR
orgery, Unauthorized Signature, Material Alteration EXCEpions.............cccoevvvvceeeeeeeennn.
EXAMIPIES. .ttt et e e a s
Recharacterizing From Real to Personal..........oocouviiiiieaciiiiiiie e
NEGIGENT SUPEIVISION......ciiiiiiiiiiiie et e et e st e e s e sne e eenes
Comparative NEGIGENCE. .....coiiiiiiii ettt be e

cogpHNTIQTRR0 T

V. LIABILITY OF PARTIES 73
N = 0= Y PSSR
I (1S U == U o [ ot od=T o] = T ot~
2. Liability for DIShONOred ChECKS..........uuuiiiei e ieees e e e e e e e e e e eearaees
L TS 1Yot o ] [0 =T Y PP
[ (e = g =Y - | PSSO
a.  Chronological Liability..........ccceoiiiiiiiiieiiieee e rmeee e
b. Conditions PreCEAEBL.........ouiiiiii e e e e e e e e et eeneeeeeeaans
C. Banks and HDC LimitationS........ccoiiiiiiiiiiiiiiiieeee e ee e e e e e e e aaaaanes
2. TYPES Of INAOISEIMENLS. ...cciiiiiiiiiiie ettt e et e e e e s b e e ebb e e e e e s aaes
Ungqualified / BIanK.............oiiiiiiii e e et
] 1= o = 1 SO
RESIIICTIVE. ...ttt me e e e e e e e
Qualified WItNOUL RECOUISE........uieiiiii e eeee et e e e e e e e e e eaaaaees
Payment GUAranteeM.............ooviiiiii i eree e e ana e e e
Collection GUAANTEEM. .......ccoce e e eee e e e e e e e
AccommOdation INAOISEE...........oieiiicciieeee e s e e e s eeeeeeeeenansnes
Payment in FULL........oo e
C. In d OF ST 0.8 .S KL B0 ————
D. WaAITANLY LIADIIILY......ccooiiiieiiiiei ittt e st e et e e e e s e bt e e e e e enbes
1. Transfer Parties WarrantieSGANDS . ..........iiiiiii e e e e e e aeaans
= T €0 Lo To I I 1 =TT PRTPUPPPUPR
o AN | =Y o o F o] A 1= T o |
C. NoO Knowledge Of INSOIVENCY........uuuuiiiiiiiiiiiii ettt
(o JR 1= (=Y g Yol NN o o =TT =Y o

S@meoooTy

Course 5309 Copyright 20. The Primer Series programs have a quarter century success in training professiéials.



e. Signatures are Genuine and AUthONZEd.............coooiiiiiiccc e
2. Presentment Party WarrantieEoAD ... .......uuuiuiiiiiiiiiiiiiaaeiiieitieie e et e et e e e e e e e eeereeeeeeeeaaaaaaaaaaaaeas
o T € To o To I I 1 =T PP PSPPI
D.  Alterations NOt PreSENL........cvviiiiiieiii e ree s
c. Drawer 6s Si gnd.t.ur.e..i.s..,Aut.hor.i.z.e..............
3. EXCIUAEA SUDJECLES. ... .ciiiiiiiiiiie et e s amme et e e e e aebres
4. Exception to Warranty Liability.........cc.eeeeiiiiiiiiiieeeee e
5. Waarranty DiSCIAUIMEN.........coiuiiiiiii ettt e e e e e e e anees
E. UNderlying ODIGAtION..........ooiiiiiiiiiii ettt e s e e e e e

VI. IMPROPER NEGOTIATION 76
F N T © =T o 1= - | SRRSO
B. Maker 6s/ Drawer 6s...S.i.gnat.ur.e.. .Eor.ged. ...
1. Bank Liability @and RECOVELY........ccccciiiieiiiitiieeeiscetereeteeee e e e e e s seesssseesraesseeeeeeeeeaaeeeeennsenees
2. Exceptionfor@vner 6 s N g.l .. Q0. e.0.C e
Payee Designation INCOMPIELE..........cooei ittt reer s e e e nnnnes
I ndorser é6s Si.gnatur.e..For.g.e.d ..
Enforcement of Lost, Destroyed, or Stolen INStruments..........ccccvvvviiimeeiieincciiinieiiereeeeee e seeeeens
FOrgery iS @ CriME / TOIL....cci oot eees e s e s seenss e e e e e e e e e et eeeaeeemnnsenneeeeeaeaaaaeeas

nmoo

VIl.  BANK DEPOSITS AND COLLECTIONS 77
A. Draweebds Res.p.ons.i. bl i e s
NO DULY 10 PrESENTEL....uui ittt e et aanee s e eab e e e e eaeans
Overdue / Postdated / OVErdrafl...........oooviiiiiiiiiccs e eeee e e eees
(0] o I =T T T £ SEPPPPP

agrwnE

3. Bank DecCid8 SEQUENCING........cccciiiieieiireiiireeie e es s e e e e e e e et e e e areeeeeeeeeastesa s e e e e e s anaesaeaeaaes
C. Unauthorized Signature or AREIatiOn............ccoiiiiiiiiiiemmree e e e e e e arees e e e e e e e e e eeeaneran e
I T o T B (o (T o o] o A SRS

A, BUSINESSES B0 TAYS.....uuuuuiiiiiii it eree e et s e e e e e aeeer s s e e e e e e e e e e e e e e e aran s

o T 00 0 1510 [ 1T = V= - 1
2. Forged Instrument Liability............ouiiiiiiiiii e e rnnr e
3. Drawer s Negl i.g.en.c.e. .. . Ex.cep.tl.i. o ...
(01T 1] Tor= V[0 o TP T TP UPTTTT
SUBrogation RIGNES........uu i errer e e e et e e e aaaaeeaae
Colledion of Documentary DraftS........ccccociiie oo ereers s e e e e e
I o T o = YO S I P PPN
2. NOEICE OF DISNONOL... ..ottt et e e e bbb e et e e e e e aeesbb bt beeseeeeeeeeaeas
T o] B 1= g o] o o | A PP U U PP PPPPPUPPPPPTPP

nmo

VIIl. LETTERS OF CREDIT 78
(D72 1011 1o o TR PP PP PP P PP PPPPRTN
L LT 81T =T 0 1 T=T 0
Failure t0 Provide Credil.........ooi ittt eee ettt eeeea bbbt e et e et e e e e e s eeeeeeeeeeeeeaaaaaeeas
| ssuer é6s Obl i gat.i.o.n. .. t.o.. CUSL.0.MEe.l . e

nmmoowz

Transfer aNd ASSIGNIMEIIL. .......u i ettt e e e e e e e e e e e e e

IX. BULK SALES 79

64 Course 5309 Copyright 20. The Primer Series programs have a quarter century success in training professionals.



XI.

XII.

DOCUMENTS OF TITLE 79
A. Liability Standard and LiMitatiONS..........ccouiiiiiiiiiii e
1. Reasonable Care Standard.............ccooiiiiimmmiiiiie e
2. DULY 10 REUEBIVE. ...ttt ettt eeeea bbbt e et e e et e e aae e e s eeateseeeeaaaaaaaaaaaaaans
3. Damage LIMiItatiON........ceeeiiiiriiieeeeiieee ittt e st ree et e e e e ettt e e e e s rme e et e e e e e nneeas
B. NEQOUADIIILY. .....eeeeeeeiiee et e e e e e e e e e e e b e e e e e e e e anees
O =T (01 =To I (=] £ 0L T PO PP PPPROPPPPR
2. BeAIEr DOCUMENL. ...ttt ie e et eeees e e et e e e et e e e ae e e e s smr e e r e e et it et aaeaeeeeneas
3. SPECIfiEd CONSIGNEE. ... ..eiiiiieiiiiiie ettt e eemt e et bt e e e e ekt e e e eeame e e e s anbrneeaeeaas
C. Due Negotiation and WaITANTIES..........uuuiiieiiiiiireeii it e st e e eesab e s sibb e e e e s s anbbeenasreeas
1. DUIY NEQOUALEA. ... eeeeiiiee ittt et e e s et eeer e e e e s e nb e e e e e e nneee
2. Real Defenses Still GOQU.........coiiiiiiiiiiiie et
3. WarrantiesS Of TIraNSTEIOL.......ciiiiiiiii ettt e e e et ee et e e e e e e a
D. RISk Of LOSS and LieN RIGNTS.........oiiiiiiiiiiiiii ettt

INVESTMENT SECURITIES 80
A, SEALULE OF FIaUAS......eeeieiee ettt eeer e e et e e e s aenneeeean
B. I ssuer 05 .Re. St . Coll OdlS i eeerreeeees
Lo NEQOUADIR. ...t e e e e et r e b e e e e e s e e e e s s anbranae
2. Restrictions on Transferability............cooiiiiiiieer e
C. AProtected. . .RPUr.Chas . . e
I o =T (011 (=100 1< o S PO PP PP PPPPR P
P B = 1013 (=T = T =T oL SO PP PP TPPPPPPPRN
D. Theft OF FOrgery EXCEPLION.........uuiiiieiiitie ittt s et eeee e e e e e nnnes
R 1T [0 ST g L1 U
1. Contract ASSIgMENt RIGNTS.....cooiiiiiiiiiii e
2. Voting and Dividend RIGNTS..........oocuuiiiiiiiiiieeeie e e s
T o S A =4 1] o= 1 (=T TP PP TP PPTPO
1. NOtIfication CONAItIONS.........ueiiiiiiiiieii et eerme e e e nebeeas

EXAM APPROACH TO ESSAY ANSWERS 81
BaASKEt ONE RUIES.... ...ttt ieee et e et e et eeet et et et e e e eeeaeeeesssasreeeeetaeaaeaeaeesaesanaanns
QUESHION FACLS. ... .uutiiiiiiiiiiiiii e ceeee ettt ettt et e e e e e e e e s seat et et e et e e e e e e e e e e s s e s s e s rmnneeaeeeeseesasaanasnnsrnsbannnss
Fact SEQUENTIAl DIAGIAM. ......ciie ittt ettt e e et e e e e e s rmeee st e e e e e e nneees
T Yo L Y g Y SOOI

oowp

Course 5309 Copyright 20. The Primer Series programs have a quarter century success in training professig#gals.



COMMERCIAL PAPER

Frequency Distribution by Topic

Exam Topics 7/04 2/04 7/03 2/03 7/02 2/02 7/01 2/01 8/00 3/00 7/99 3/99 7/98 2/98 7/97 2/97 7/96 3/96
Governing Law / / / / / / / / / / / / / / / / / /
Requirements (general) / / / / / / / / / / / / / / / / /

Negotiability Words / / / / / / / / / / / / / /

Unconditional Promise / / / / / / / / / / / / / / /

Time Certain / / / / / / / / / / / / / / /

Sum Certain / / / / / / / / / / / / /

Signed by Maker/Drawer / / / / / / / / / / / / / /

Holder In Due Course / / / / / / / / / / / / / / / / /
For Value / / / / / / / / / / / / / / /
In Good Faith / / / / / / / / / / / / / /

Notice / / / / / / / / / / / / / /

Negotiation (general) / / / / / / / / / / /

Bearer Paper / / / / / / / / / / / / / /
Order Paper / / / / / / / / / / / / /

Shelter Rule / / / / / / / / / / / / / / /

Takes Free of Personal Defenses / / / / / / / / / / / / / / / /
Defenses

Personal (gemal) / / / / / / / / / /
Fraud in the Inducement / / /

Failure of Consideration / / /

Real (general) / / / / / / / / / /
Fraud in Factum /
Lack of Capacity
Forgery / / / / / / / / / / / / /
Unauthorized Signature / / / /

Material Alteration / / / / / / / / / /

Liability of Parties / / / / / / /

Primary Liability / / / / / / / /

Ma k e r bigencéle g | / / / /

I ndorsersd Liability /[ / / / / / / / / / /

Blank/Special /

Restrictive Indorsement / /
Quialified w/o Recourse /
Payment in Full / / / /

66 Course 5309 Copyright 20. The Primer Series programs have a quarter century success in training professionals.



Exam Topics

Warranties
Presentment
Transfer
Bank Deposits & Collections
Properly Payalal
Stale Dated
Unauthorized Signature
or Alteration
Liability
Stop Payment Order
Reporting to Bank
Conversion
Insolvency of Maker
Negligence of Holder
Usury/Interest
Theft
Community Liability

7/02 2/04 7/03 2/03 7/02 2/02 7/01 2/01 8/00 3/00 7/99 3/99 7/98 2/98 7/97 2/97 7/96 3/96

/ / / / / / 1 / / / / /
/ / / / / / / 1 / / / / / /
/ / / / / / / 1 / / / /
/ / / / / / /
/ /
/ / / / /
/ /
/ / / / / / / / /
/ / / / / /
/ / / / 1 / / / /
/ / /
/ / / / / /
/
/ / / / / / /
/ /

Course 5309 Copyright 20. The Primer Series programs have a quarter century success in training professionals.

67



CHAPTER 4

UCC - COMMERCIAL PAPER AND R ELATED ARTICLES

I INTRODUCTION

Article 3 of the UCC covers bills of exchange, drafts, promissory notes, bank checks, and other negotiable
instruments. Articles 4 banking is also covered in this chapter. The related topics of letters of credéntcum
of title, and investment securities are covered in a summary fashion.

Rigos Tip: Sketch out the facts identifying each party in the sequence from issue to the final holder who presents
the instrument for payment.

A. Advantages Over Ordinary Confracts

To be a readily accepted substitute for money, negotiable instruments (NI) are given certain advantages
over the underlying ordinary contract. A holder in due course (HDC) of a NI is entitled to receive payment even
though the maker or payor mightt be required to pay the payee. Thus, an HDC may get greater or better rights
than a mere assignee of the negotiable instrument. In one sentence, personal defenses are not good against an
HDC of a NI. The maker or payor may still assert real defesgainst an HDC.

Rigos Tip: Start your answer by stating that the Washington statute implementing Article 3 of the UCC dontrols.
If the question includes a check and a bank is involved, Article 4 also controls. Follow with the sg¢ntence,
iPer somels daaefeemot good against a holder in due|lcourse (I

B. Two-Party Paper

Two-party paper includes primarily notes and occasionally certificates of deposit. The maker promises to
pay to the order of a named payee aarbe without specifying the source of funds. Notes may be made payable

fon demandod (also referred to as-1d@h sighto) or on a st a

Date

| promise to pay to the order of S. Donaldson or bearer $1,000
U.S. on or before May 200x.
/sl J. Rigos, maker

C. Three-Party Paper

Threeparty paper includes checks and drafts. The drawertlde drawee (usually a bank) to pay to the
order of a named payee or bearer.

1. Check: A check is drawn on a commercial banking institution and payable on demand. [UCC
3.104()]

2. Draftt A. draft 1is the dr awer 06lse payeedrto thetbearet. Masighd r awe e t
draft is payable on delivery and presentment. A time draft is payable on or before a certain future date. The bank
must present a draft to the drawer for acceptance; the drawer then deposits the necessary fundsh® cove
payment. The advantage of using drafts is that they delay the time a drawer must have funds on deposit at the
bank to cover the charge. [UCC 3.104(e)]

Date

Pay to the order of payee J. Ainsworth or bearer $1,000 U.S. on
or before May 1, 200x.
/sl J. Rigos, drawer
First Bank: Drawee
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D. Certificate of Deposit

A certificate of deposit i sceigoflnaneyk dle bamk prodmisesto a c k
repay the sum on demand or at a specified future date. [UT4(@)]

Rigos Tip: For every instrument, identify at the bdgqginni
(drawer/maker, drawee, payee, etc.).

Il. NEGOTIABLE INSTRUMENT - NUTSS

To be a readily accepted substitute for money, negotiable instruments (NI) are given certain advantages
over ordinary contracts. The contract must rise to the dignity of a NI by meeting all of the five elementsddiscusse
below, abbreviated by the acronym NUTSS.

A. Negotiable Words

Negotiable words are required (except for a check). [UCC 3.104]

1. OrderPaper: | f the payee is an identified person,
of 6 on 't hee ifnascter umfe ntt h The magic word fAordero is n
Aibearerd such as fApay K. Tegland or bearer. o Wor di n
or Al OUO is not suf fi cifeonrtd;e rt.hoe nTehcee snseagroyt inaatgiiocn wotrrde
proper indorsement and delivery by the payee.

2. Bearer Paper:. Negoti abl e bearer paper can state nApay
(transfer) of bearer paper requires only delivieyythe bearer. [UCC 3.109]

3. Contradictory Terms:
a. Handwritten, Typed, and Printed: A document may have handwritten, typed, and/or
printed terms which are inconsistent. Handwritten terms control both typed and printed terms, and typed terms

control printed.

b. Amount: If there is a contradiction between an amount written in numerals and also
described by words, the words designation control (eighty thousand v. 8,000). [UCC 3.114]

B. Unconditional Promise to Pay

The second requiremenf a negotiable instrument is an unconditional promise to make payment at the
place of business of the drawee or maker. This principle is heavily tested; the instrument must be payable in all
events. Even if the contingency occurs before the due datégtrument remains naregotiable. [UCC 3.106]

1. Promise to Pay Only: The maker or drawer cannot undertake to do any act (or give any
instruction) other than pay money in the instrument. An exception is that a maker or drawer may undertake to
provide collateral securing the debt.

2. Future Contract: The promise to pay must not be subject to or governed by the future
completion of a contingency. If it is contingent, it is in violation of the rule and the instrument would be non
negotiable. Ane x ampl e i s, fi | promise to pay to the order 0
instrument expressly limited by its terms to payment out of a particular future funded source (such as the proceeds
of a future sale or payable out of revenue femew computer product) is also Roegotiable.

3. Non-Violating Conditions: Implied or constructive conditions, statement of consideration or
collateral given do not affect the negotiability of the instrument. Also, wording indicating the souttte of
agreement or reference to a past transaction from where the instrument arose does not defeat negotiability.

4. Legal Right Retention Clause: A statutory or administrative law may specify that any assignee
is subject to all claims or defenses tlia¢ issuer could assert against the payee. Such a defense retention
provision does not affect transferability.

C. Time Certain
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Definite time certain for principal payment (not interest accrual) is required. [UCC 3.108]

1. Face of Instrument: Time of payment is definite if on demand or can be determined from the
face of the instrument. If no time for payment is specified, the instrument is payable on demand, such as a check.
Payable at a fixed period after a stated date or event such as cesjaace, or presentment, is acceptable.

2. Dates and Substitution: There are at least four potential dates; issue by the maker/drawer,
acceptance by the payee, presentation by the holder, and payment date. If the payment date is not specified, the
presentment date controls. If the presentation and payment dates are not specified, the acceptance date controls. If
the acceptance, presentment, and payment dates are not specified, the date of issue controls.

3. Extension or Acceleration Provisions The holder may have an indefinite extension option, but
the maker can only extend to a definite future time. Prepayment options by the maker or drawer are all right. A
clause requiring acceleration of all the remaining principle balance in the dvamtefault does not violate the
rule.

4. Occurrence Time Uncertain: Watch out for an event which is uncertain as to time of
occurrence. Examples include, i wi || pay when | rece
automobile. o

5. Undated Instrument: The instrument itself may be undated and still be negotiable as long as the
date of payment is specified. An undated instrument pa
time since the time of payment cannotbedaierned on t he instrumentés face.

D. Sum Certain in Money

Sum certain in money of the principal obligation must be stated. [UCC 3.104(a)]

1. Currency of Any Country: The money requirement i s met by de
currency or legal mediu of exchange, including a Canadian Maple Leaf gold coin. [UCC 3.107]

2. Permissible Inclusions: The fixed amount requirement applies only to the principal of the
obligation. Certainty is not destroyed by the inclusion of interest, discounts, pgnattilection costs, or attorney
fees. The interest rate may be a fixed percentage or variable, increase after default or be adjusted for foreign
currency exchange rates. The term Aprime rateodo is deeme

3. OpenSumandOption: The sum canét be open, such as a certa
are not specified. Commodity notes (three tons of grain) or promises to pay future property taxes and insurance
are not fixed and thus are not negotiable. Not even the payee mayhkawption to receive nemoney in
cancellation of the instrument. The instrument may not contain any other undertaking by the maker/drawer.

E. Signed by Maker/Drawer

Signature by the maker is required if a note. If a check, draft, bill of exchang@de acceptance, the
drawer must sign.

1. Acceptable Signatures: This can be an actual signature, a machine signature, an engraving, a
symbol such as X, a rubber stamp, or other present intent to authenticate. [UCC 3.401(b)]

2. Agent Liability : An agent or representative attempting to escape personal liability on the
instrument must indicate both his principalbés identity a
only the principal will be liable. [UCC 3.402]

RigosTip: The second sentence in your answer should be AA neg
an unconditional promise to pay to order or bearer on demand or a date certain in the future a sum gertain in
money (no other wundertaking).o
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F. Issue andincomplete Instruments

1. Issue Requirement: An instrument is issued when the maker or drawer first delivers (voluntary
transfer of possession) to another. There must be an intent to give enforceable rights on the instrument to the
payee. [UCC 3.105

2. Incomplete Instruments: The bar questions often include facts indicating the instrument was
incomplete when issued, but the signer intended it to be completed by the addition of words or numbers.

a. Enforceable When Properly Completed: If the maker or drawer intended for the payee to
complete the instrument, the instrument is enforceable as completed.

b. Examples: If the date or amount are incomplete and both parties agree on the term, the
payee may complete the instrument.

c. Payee hcomplete:l f t he payeebdés name is left bl ank,
d. Improperly Completed: If the payee adds or fills in unauthorized words or numbers, there

is an alteration of the instrument. The ultimate loss is usualleplan the party who left the instrument
incomplete. [UCC 3.115]

Rigos Tip: The first threshold issue in your answer is whether the instrument meets all the NUTSS elenjents and
thus is negotiable. If not negotiable, the holder takes subject to all dodfeases assertable against the pgdyee;
many exam questions never get beyond this issue. But always at least briefly cover the remaining issug¢s. And if
the document is not a negotiable instrument, there may still be contract issues worthy of discussion.

[l HOLDER IN DUE COURSE - FINNS

One of the advantages of a negotiable instrument is that it can be transferred to other parties by delivery
with the necessary indorsements (see discussion below). A transferee of a negotiable instrument may thus have
rights superior to other holders (Asuper PO). That
only realized if the transferee meets the following FINNS requirements. [UCC 3.302]

A. For Value
1. Gift Donee: The for value requireemt precludes a gift donee from becoming an HDC.

2. Partial HDC: A holder qualifies as an HDC only to the extent that consideration has been given.
Thus, a holder purchasing an instrument for less than full value may stand as part HDC and parassignese
(split status). Value is also present when an HDC receives the instrument for collateral purposes (even if on
account of an antecedent debt) or as a bank deposit.

3. Future Performance: A promise to perform in the future (deliver goodsjnadequate value.
[UCC 3.303]

B. In Good Faith

The fAin good faithod requirement is defined as il
examine the subjective honesty of the holder. The question is whether the holder had actual krafvitexige
claim or defense when she acquired the instrument. Examples include knowledge that the instrument is overdue
(90 days for a check or a reasonable time for a demand instrument), had been dishonored, contains an
unauthorized signature, is forged,eaid, or otherwise contested by the drawer or is subject to a claim by any
person.

C. No Notice

To achieve HDC status, the holder can not have constructive notice of a claim or defense against the
enforceability of the instrument. Instruments whicé &regular on their face or deeply discounted may call into
guestion their authenticity or validity. Incomplete or overdue instruments often fall into this category. This is an
objective test; the question is whether a reasonable holder under the stincces would have actual or
constructive reason to know of the defect.
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D. Negotiation

Proper negotiation is required if the transferee is to be allowed HDC status. [UCC 3.201]

1. Order Paper: For order paper (a specific payee named), negotiagguimres delivery plus
proper indorsement by the payee. I f two payees are nam
adequat e. I f the payees6 names are separated by an fdar
authentic andwthorized unless specifically denied. Lost or stolen instruments are not properly delivered.

2. Bearer Paper: Negotiation of bearer paper requires only delivery, so an HDC can collect even if
the instrument was stolen. Blank and special indorsemeaiyschange the character of an instrument from order
to bearer.

3. Prohibited Negotiation: The holder cannot acquire the rights of an HDC simply by purchasing
the instrument in an execution, b anktywpetvean Nidromanr edi t or 0 ¢
estate, or purchase it as part of a bulk sale of a business.

E. Shelter Rule

Notwithstanding a failure to meet all of the FINN elements above, a mere assignee may be allowed the
rights of an HDC if his transferor was an HDThis is a frequent exam topic. [UCC 3.203(b)]

1. Look Up the Ladder: Look up the sequence of assignees; if there is an HDC, the holder
receives the HDCO6s rights under the shelter rule througt
a gift (such as a charity) will qualify under the shelter rule and can still collect on the instrument.

2. Example: Ace induces Maker by fraud to make a negotiable instrument payable to Ace. Ace
negotiates the instrument to Brother who meets all of tN&NBIrequirements. Brother negotiates the instrument
to Charlie as a gift; Charlie then presented it and | ea
HDC through assignment, cutting off the defense which Maker could assert against Ace.

3. Cannot Improve Position: The shel ter rul e cannot operate to i
Thus a party to the fraud or illegality in the original transaction cannot wash the paper clean by passing it through
an HDC and then repurchasing it. tlme above example, Ace can not receive HDC rights by purchasing the
instrument from Brother or Charlie.

Rigos Tip: Do not forget the Shelter Rule! It is important as part of your buitdlogk structure in analyzing|a
commercial paper question. It Wihore often than not be an issue on the exam. Look for it in your FINNS
analysis. Is there an HDC up the ladder? If so, the holder has all of the rights of an HDC through assigninent.

F. Exceptions to Negotiation Requirement

Lack of proper negotiain, such as a forged (intent to impersonate another) indorsement, means
subsequent holders are mere assignees. Their assignor was a forger, and thus they receive only his rights on the
instrument: none. There are two exceptions where subsequent assipneeemed to have HDC status. These
exceptions are frequently tested on the bar exam. I n
contributed to the improper indorsement and they were in the best position to supervise their employees and
prevent this from occurring. Therefore the HDC prevails. [UCC 3.405]

1. Fictitious Payee: A fictitious payee is where the maker intended the named payee to have no
real interest in the instrument. Examples include a dummy vendor or phantom employee

a. Dummy Vendor: The bookkeeper makes out a check to a fictitious company which does
not exi st. The bookkeeper then indorses the dummy vendo

b. Phantom Employee: A manufacturing supervisor creates a timecard for a wavker does
not exi st. The supervisor then indorses the phantom emp

2. Impostor: An impostor is one who poses as another and thereby induces the maker to issue and
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execute the instrument payable to the person impeesthra&CC 3.404]

Rigos Tip: Many questions turn on whether the presenting party is an HDC or only a mere assigneq. If the
presenter fails under your FINNS requirements, discuss the contract issues of an assignment of rights.

\A REAL OR PERSONAL DEFENSE

The third step in the analysis is whether the defense in recoupment asserted by the maker or drawer against
the HDC is real or personal. This is normally dependent upon the time the problem developed. [UCC 3.305]
Your answer should itemize the twists below.

Rigos Tip: If the problem creating the defense is associated with the underlying contract, the defense |s likely
personal. If the problem developed at issue of the NI or subsequently during transfer, the defense is likely real.

A. PersonalDefenses MUUFFO

If personal, the contract defense is not good against an HDC and the maker must pay. [UCC 3.305(a)(2)]
The major personal defenses tested on the bar exam are:

1. Mutual Mistake: A mutual mistake by both parties is a personéise.

2. Unauthorized Completion: The payee completed the NI wrongfully. An example is if the
payee fills in the wrong amount on a blank check.

3. Uncompletion of a Condition Precedent:If there was an extrinsic condition required before the
contract payment was due, the defense is personal.

4. Fraud in the Inducement: The most frequently tested personal defense is fraud in the
inducement (FI RD el ements). An example is a sal esms
into atransaction to purchase goods in exchange for a check.

5. Failure of Consideration: Failure of consideration includes negligence in performance of
services, the goods purchased fail to conform to the contract specifications, or the goods weresned.deliv

6. Ot her 6 s This adtchali category applies if the defense does not fall into any other
category. Therefore the UCC favors defenses being characterized as personal.

7. Federal Trade Commission: The Federal Trade Commission Act statest any assignee of a
consumer credit contract, except a check, takes their rights subject to all defenses the consumer could assert
against the seller. This right must be specifically stated in the contract. Thus, an HDC is treated as a mere
assigneeri a consumer credit sale with no greater rights than the original promisee. A cobsiyerecan assert
personal defenses (such as fraud in the inducement) in such a situation against the HDC. [16 C.F.R. 433]

B. Real Defenses FIDDLS FUM

Real defenss are effective (really good) in that the maker can assert them and does not have to pay the
HDC. These are usually associated with events occurring at or after the issue of the NI, not the underlying
contract. They are similar to common law defenseislwivould void an agreement. [UCC 3.305(a)(1)]

1. General Real Defensesincluded in FIDDLS FUM is

a. Fraud in Factum: Fraud in the factum or execution (D signed instrument believing it to be
something else than a promise to pay).

b. lllegality: lllegality of the transaction or usurious interest rate. (Interest charged consumers
in excess of 12% is usurious except for credit cards and retail sales agrees@ntSontracts chapter.) This does
not void the obligation, but the principal nidee reduced by the interest charged, costs, and attorney fees.

c. Discharge in Bankruptcy: Bankruptcy discharge of the debt is a real defense.
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d. Duress: Extreme duress may be a real defense (gun held to head to get maker to sign).
e. Lack of Capacity: Lack of capacity such as infancy may be a real defense.

f. Statute of Limitations: Actions at law on the instrument must be commenced within six (6)
years from the due date or demand. [UCC 3.118]

g. Forgery: Forgery (oWwem@&eowsspecial i ndorseedbds signa

h. Unauthorized Signature: The signature on the instrument lacked actual or apparent
authority. [UCC 3.403]

i. Material Alteration: An unauthorized material alteration of amount is aftsduded as a
real defense. [UCC 3.305] An HDC is allowed to collect the original tenor (amount) of an instrument that has
been materially altered. A holder may have raised the amount from eight/$8 to eighty/$80; only $8 can be
collected by an HDC. Th#72 difference is subject to the real defense. [UCC 3.407]

2. Forgery, Unauthorized Signature, Material Alteration Exceptions: The last three redtUM
defensesfbrgery, unauthorized signature andaterial alteration) are subject to a special exceptibere the

maker 6s, draweroés, or indorsero6és negligence substantial/l

a. Examples: Frequent exam questions include the maker not controlling the signature stamp,
mailing the instrument to the wrong person, sigra blank check, or allowing another to fill in the amount later.

b. Recharacterizing From Real to Personal: The negligence by the maker, drawer, or
indorser recharacterizes the nature of these three defenses from real to personal; the consehaeaneHDC
collects. The burden of proving negligence is on the party asserting the recharacterization.

c. Negligent Supervision: In addition, an employer is responsible for a fraudulent indorsement
by an employee. [UCC 3.405]

d. Comparative Negligence: As between the negligent drawer and the bank who wrongfully
honored the instrument, the loss is to be allocated based upon comparative negligence. The Code does not define
what constitutes Afailure tdyexemtcirsbduodi ciignamny thaer adbtenr c

Rigos Tip: Public policy allows the HDC to collect against these real defenses because the negligenge of the
maker or drawer caused the problem to occur. More than 2/3 of the bar questions invohenal pefensqg.
Remember personal defenses are not good against an HDC of a NI.

V. LIABILITY OF PARTIES

A holder is able to sue under (1) contract liability (primary or secondary), (2) breach of (transfer or
presenter) warranty, (3) conversion of thernmsent, or (4) the underlying obligation.

A. Primary

Primary liability is with the person or institution who should pay in the ordinary course. This is normally
the maker of a note, the drawer of a check, the drawee bank of a certified check &uesnédaplace of maker
when certified), or an acceptor of a draft. [UCC 3.414] An action must be commenced within six years of
payment demand. [UCC 3.118]

1. Issue and Acceptance:A drawee only becomes potentially liable if she accepts in writingil Un
delivery to the payee, even the maker is not liable because there is no issue. Issue requires-thaweaker
have the purpose of giving rights to another. [UCC 3.105]

2. Liability for Dishonored Checks: There are certain penalties imposedtba drawer of a
dishonored check unless nonpayment resulted from a justifiable stop payment order. The payee or holder is
entitled to a reasonable handling fee, 12% interest, co
three times théace amount of the check up to $300. [RCW 62A.3.515]
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B. Secondary

1. In General: Secondary liability normally rests with the thipairty indorsers; they are in effect
sureties behind the maker and drawee bank (as agent for maker). [UCC 3.41d]sékondary parties, the
character of the indorsement determines the extent and conditions of liability. (Note that the UCC and RCW use
findor se. 0 Most of e€nhdeo rrsees.t0 o fPitchke ownoer ladn du ssetsi cik t o i

a. Chronological Liability: Liability is chronological (up the ladder); you sue your
transferors, and your transferees sue you. An HDC can also go directly against the maker/drawer.

b. Conditions Precedent: Timely presentment (90 days after issue if a check erdtre date
specified in an instrument such as a note) and notic
liability. Indorser liability on a check is discharged 30 days after the indorsement was made.

c. Banks and HDC Limitations: The drawee bank is allowed until midnight of the next day to
dishonor, and the HDC must notify his transferor within 30 days of receiving notice of dishonor. [UCC 3.503]

2. Types of Indorsements: The different types of indorsement include:

a. Unqualified/Blank: An unqualified or blank indorsement is a mere signature without
specifying a particular indorsee. This converts order paper to bearer paper so that only delivery of the instrument
is necessary for a subsequent negotiation. An assigoe®ing an instrument without indorsement can generally
demand an unqualified indorsement. [UCC 3.205(b)]

b. Special: A special indorsement identifies the next transferee who must indorse to further
negotiate the instrum@AnnhswoExamplDesRigobudeofnpdpad. t
Ri gos. o A special indorsement converts bearer paper

c. Restrictive: A restrictive indorsement is conditional or purports to prohibit further transfer.
Exampl es include fdpay T. Smith only, 06 Ato C. Ri gos
deposit. o These are ineffective to prohibit an ass
which does prohibit transfer to any tragrsfe except banks in the collection system. [UCC 3.206]

d. Qualified Without Recourse: A qual i fied indor sement of i wi
contractual l'iability on the instrument. Howe ver,
knowledge of any defense good against him. (See warranty liability below.) [UCC 3.415]

e. Payment Guaranteed:A fipayment guaranteedo indorsement
not paid when due, the signer becomes primarily liable withouttregahe holder to any other party.

f. Collection Guaranteed: A Col | ecti on guaranteedd indor seme
only liable after the holder reduces the claim to a judgment against the maker or drawer. In addition, there must be
a bora fide attempt to collect the judgment. [UCC 3.419(d)]

g. Accommodation Indorser: Accommodation (or ffanomal ous o)
surety who receives no compensation in return for the endorsing signature. An accommodation indorser becomes
liable to all subsequent indorsers and has a right of indemnification or reimbursement from the party
accommodated. Because the accommodation indorser is neither a holder nor involved in the chain of title, no
implied warranties are imposed. [UCC 3.419]

h. PaymentinFul: An i nstrument tendered with a conspi
Ain full satisfactiond effects an accord and satisf
di sput e. Crossing out rhghneot acesenvedod adsi hgefifhect

underlying claim. An organization is given an exception and may designate a particular person, office, or place to
which the accord must be tendered. In addition, the accord and satisfadfiefeated if the tendered check is
returned within 90 days. [UCC 3.311]
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C.lndorserds Skeleton

Exam questions usually involve multiple instruments with numerous parties who have indorsed in different
manners. To keep the chronological order argk tgf indorsement straight, you may want to consider the
following skeleton:

NAME INDORSEMENT TYPE LIABILITY ORDER/BEARER PAPER

D. Warranty Liability

In addition to contract liability, warranty liability is possible. All transferors [UCC 3.4it6resenters
[UCC 3.417] make certain implied warranties to their immediate transferees. If there is an indorsement, the
warranty runs with the instrument. (Note that because presenters are also transferors, the transfer warranties apply
toapresente as wel | as the presenterbés warranties except in t
warranty claim must be given to the warrantor within 30 days of learning of the breach. If notice is not timely
given, the warrantor is not liable fany loss caused by the delay in giving notice of the claim.

1. Transfer Parties Warranties - GANDS:

a. Good Title: The warrantor has good title to the instrument and is entitled to enforce the
instrument.

b. Alterations Not Present: All indorsers warrant that no material alterations have occurred to
the instrument.

c. No Knowledge of Insolvency: All indorsers warrant that they have no knowledge of any
commercial insolvency proceedings against the maker or drawer.

d. Defenses Not Presdn All indorsers warrant that no defense can be asserted against the
warrantor.

e. Signatures are Genuine and Authorized: All indorsers warrant that all signatures are
authentic and authorized, so any prior unauthorized signature or forged inddreeratess liability.

2. Presentment Party Warranties- GAD:

a. Good Title: The warrantor has good title to the instrument and is entitled to enforce the
instrument.

b. Alterations Not Present: Presenters warrant that no material alteration® lecurred to
the instrument.

c. Drawer 6s Si gnat uThewairastor Aas hchknowledgestidat the signature of
the drawer is unauthorized.

3. Excluded Subjects: The above warranties exclude any warranty that the instrument will be paid.
But the indorser, in effect, guarantees payment to subsequent parties.

4. Exception to Warranty Liability: An exception is an accommodation indorser who makes no
implied warranties because she is not involved in the chain of title.

5. Warranty Di sclaimer: Transfer or presentment warranties may be disclaimed except in the case
of checks. The Code requires specific reference to warrtr

Rigos Tip: The warranties made on transfer or presentment are frequently. asRéidn the transferring
presenting party | acks knowledge of the probldgm earlier
indorse a bearer instrument, there is no warranty liability to subsequent holders.
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E. Underlying Obligation

On issue of the instrument, rights on the underlying obligation are suspended. Upon dishonor, the
suspension is lifted and the holder may sue on the original transaction obligation. [UCC 3.310]

VI. IMPROPER NEGOTIATION

Rigos Tip: The bar exam tests the a@pt of instrument theft and forgery so frequently that it is desirable t¢ give

this area special emphasis. The treatment below is to be contrasted with the common law rule that theft gonstitutes
conversion which prevents any assignee thereafter frorvimgealid title. An HDC of bearer paper will prevail

even if the instrument was previously lost or had been stolen. Order paper is more usual on the exam.

A. In General

Forgery is a signature by one other than the maker/drawer or an indorsenviiiterg to impersonate
another. The forger can steal an unsigned instrument and sign it; steal an order instrument and negotiate it to a
third party through a payee forgery; or forge a reql
the bank.

B. Maker 6s/ Drawer és Signature Forged

I f an unsigned instrument is stolen and the forg
customer usually has no liability.

1. Bank Liability and Recovery: If the bank wrongfully honors s a check, it must return the
money to the drawer; it may however be able to recover from the presenting party under a breach of title warranty
theory. The law treats the forger as the maker of a new instrument so that there is no liability to evén an HD

2. Exception f or Owlhheer 6esx cNeepgtliiogne nicse :wher e t he own
to the forgery such as placing checks in an unprotected place or leaving a signature stamp near the blank checks.

C. Payee Designation Incomplete

If an instrument is properly signed but fails to state the payee and the thief completes it in his favor
(unauthorized completion), the maker/drawer is not liable to the thief. But, the drawer will be liable to a
subsequent third party qualifying as an HDI€the maker/drawer pays an HDC, the payee cannot recover.

D. Il ndorserdéds Signhature Forged

| f a properly issued negotiable instrument i s st
liability to the indorser who was falsely representadafn, unless his negligence contributed to the theft). This
breaks the chain of title and no subsequent transferee can become an HDC.

E. Enforcement of Lost, Destroyed, or Stolen Instrument

A payee from whom an instrument was stolen, lost, or dgairaan still enforce the contractual amount
against the maker or drawer; instrument acceptance does not usually discharge the underlying obligation. A sworn
declaration is required. The maker or drawer must be adequately protected against the clatireotrging to
enforce the instrument. Adequate protection may be by any reasonable means. [UCC 3.309 and 312]

F. Forgery is a Crime / Tort

Forgery is a class C felony. There must be intent to defraud. The statute applies both to the person
making, completing, or altering an instrument and one who possesses, offers, or disposes of an instrument which
he knows to be forged. [RCW 9A.60.020] In addition, a tort action for conversion is possible.

Rigos Tip: Any time you see a forgery identify thedass C felony in your answer for an easy half pgnt.
Remember it applies both to the forger and any subsequent holder with knowledge of the forgery.
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VIl.  ARTICLE 4 - BANK DEPOSITS AND COLLECTIONS

Rigos Tip: If even one of the negotiable instrumentstbe exam is a check, Article 4 has potential issues. |dgntify
both Articles in the first sentence of your answer.

A. Draweeds Responsibilities

The provisions of this Article may usually be varied by agreement. [UCC 4.103] However, no contract term
can disclaim a bankdés responsibility for its own | ack of
be negligent by wrongfully honoring an instrument irregu
also liable to th customer for wrongful dishonor unless it would have created an overdraft. [UCC 4.402]

1. No Duty to Presenter: The drawee bank has no duty to a presenter or other holder of an instrument
unless the bank has certified the instrument. To avoiditiabil the presenter, the drawee bank must return the
check to the presenting party before midnight of the next business day. [UCC 3.503]

2. Overdue / Postdated / Overdraft: A check becomes stale 90 days from date. [UCC 3.304] The
bank maypayapobsd at ed check unless notified to the contrary by t
account with a transaction if it is properly payable, even if it creates an overdraft. [UCC 4.401]

3. Hold Periods: The federal Expedited Funds AvailatyilAct allows the depository bank to hold its
customerds funds for no more than 2 days flacalcheack deposit of

4. MultiplePayees:| f an instrument i s payablrmeahddheffaoka sho or i
may pay to either A or B. But i f payable to AA and B, 0 |

5. Wrongful Dishonor: The payment of a more than 90 day old stale check is potentially wrongful
honor if the drawer complains. Death or incompetence of theelra t er mi nates the bankdés aut
presenting party 10 days after the bank receives notice. [UCC 4.405] Regardless of any other arrangement, a bank
has no obligation to honor checks presented more than six months after the date of isstiecundesk certified the
check. [UCC 4.404]

B. Stop Payment Order and Transaction Sequence

A customer may order the bank to stop payment and not honor any or all items payable on their account. If
the bank pays out over a valid stop payment, itvisangful honor.

1. Oral Order: An oral stop payment order is binding upon the bank for 14 days.

2. Written Order: A written stop payment order is effective for only six months unless renewed in
writing.

3. Bank Decides Sequencing:ltems may b accepted, paid or charged to the account in any order
convenient to the bank. [ UCC 4. 403] Once a check has b

C. Unauthorized Signature or Alteration

1. Period to Report: Thetime periodto eport t o the drawee bank that the
aut horized or that the instrument was altered depends up:¢

a. Businesses: A business customer has a 60 day time period from receipt of the statement
notify the bank of the unauthorized signature or material alteration.

b. Consumers: Personal, family or household customers have one year from receipt of the
canceled check to assert the claims of unauthorized signature or material alteratsirttagbank.

2. Forged Instrument Liability: Because the bank is expected to know

usually liable for a forged instrument. If a forged instrument is paid, the bank may be able to recover against the
presenting party dndorsers under a warranty theory.
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3. Drawer 6 s Negl i ¢gegcaptioms wWhetecthe pank isonot liable include situations where
the drawer was negligent. This includes leaving the signed check inseaured area, or situations involving a
dummy vendor, phantom employee, or impostor.

D. Certification

If a holder procures a bank certification of the instrument, the drawer and former indorsers are discharged.
After certification, a bank becomes solely liable to any holder in due courdesslditherwise agreed, a bank has no
obligation to certify a check. [UCC 3.411]

E. Subrogation Rights

A payor bank has full subrogation rights if it pays out over a stop payment order or other circumstances that
are objected to by the drawer or makRdCC 4.407] A bank may also go against other indorsers on their warranty
liability. [UCC 3.417]

F. Collection of Documentary Drafts

A documentary draft means a draft which is accompanied by documents of title, securities or other papers.
[UCC 4.104(b)]

1. Hol der 06 Sher®isd duty on the holder of a documentary draft to send it for presentment and
notify customers of dishonor. [UCC 4.501]

2. Notice of Dishonor: Prompt notice of dishonor is necessary so the customer knows the umgderlyin
commercial transaction is not going to be completed as planned.

3. Not Dishonor: Refusal by a bank to pay or accept a documentary draft is not dishonor, if the goods
have not arrived. This requires ,tohdtwhtme giomgtsr ame n tv
language. [UCC 4.502]

VIIl.  ARTICLE S5 - LETTERS OF CREDIT

Article 5 of the UCC covers letters of credit whi
credit is usually issued by a commercial bathie (issuer) to a seller (the beneficiary) on behalf of its buyer (the
bankds customer).

A. Definition

A credit is an engagement issued by a financial institution at the request of the customer. The letter of credit
promises that the issuer will hontrafts or other demands for payment by beneficiaries upon compliance with the
conditions specified in the credit. [UCC 5.104] Irrevocability is assumed unless the right to revoke is specifically
reserved. [UCC 5.106(1)]

B. Requirements

No particularform of phrasing is required, but the credit must be in writing and signed/authenticated by the
issuer. [UCC 5.104] No consideration is necessary to establish a credit, but a modification or confirmation of a
creditds applicabiisbuert [COBUBGt be signed by the

C. Failure to Provide Credit

A failure of the buyer to seasonably furnish an agreed letter of credit is a breach of the contract for sale. The

delivery to seller of a proper creaditis dishosoved,phe sellesmay, he b
upon notice, require that the buyerdés payment be made
D. ]l ssuerds Obligation to Customer
An issuerb6és obligation to its cust oabebankingstahdard es g

practices. [UCC 5.108] An issuer must examine documents with care so as to ascertain that they appear to comply
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with the terms of the credit. If the documents appear to the issuer to be regular on their face, there is rorliability
genuineness or falsification. [UCC 5.109]

E. Duty to Honor/Dishonor

An issuer has a reasonable time (up to seven days) to dishonor a credit. There is a right of reimbursement
from the customer. [UCC 5.108] An issuer is liable for wrongful dish¢o a beneficiary. The liability amount is

the draftds face amount plus incidental (but not consequ

of the goods in the transaction. [UCC 5.111] Failure of the underlying goods to comffsemdbin the underlying
transaction must be material to avoid honoring the credit. [UCC 5.109] All actions under Article 5 must be
commenced within 1 year. [UCC 5.115]

F. Transfer and Assignment

The right to draw under a credit can be transfeoreaksigned only when the credit is expressly designated as
transferable or assignable. [UCC 5.112] If so designated, they are effective upon receipt. Delivery constitutes
perfection of the security interest in the credit. [UCC 5.116]

IX. ARTICLE 6 - BULK SALES

Article 6 of the UCC covers bulk sales. A few states still retain these procedures for a sale of assets not in the

ordinary course such as selling the whole business. Washington has not adopted the ALl model statute; rather

creditors of theseller must protect themselves through the Article 9 secured transaction rules and the numerous
fraudulent conveyance statutes.

X. ARTICLE 7 - DOCUMENTS OF TITLE
Article 7 of the UCC covers bailment and consignments. The bailee accepts possessais @ngoin

return issues a printed or electronic document of title which evidences ownership. Examples of documents of title
include bills of lading, dock receipts and warehouse receipts. A bill of lading is issued by a freight carrier and is

intended taevidence the receipt of goods to be shipped. A warehouse receipt is issued upon the receipt of goods by a
commercial warehouseman and represents title to the stored goods. The bailee must deliver the goods to the

consignee, if so specified in the documhe[UCC 7.104 and 7.202]

A. Liability Standard and Limitations

1. Reasonable Care Standard:The liability standard of a warehouseman and carrier is that degree of
care which a reasonably careful person would exercise under similar circumsfar@es/.204 and 7.309]

2. Duty to Redeliver: There is a duty on a warehouseman to redeliver the same goods to the bailor.
[UCC 7.203]

3. Damage Limitation: Damages may be limited in the contract to a specific liability figure or an
amountperartice or iitem as | ong as the |l oss is not caused
warehouseman, or carrier is under state tariff limitations, such limitations override any provision in the customer
contract. [UCC 7.309]

B. Negotiability

1. Required Terms: A document of title is only negotiable if by its terms, the goods are to be
delivered to bearer, to the order of a named person or to assigns; any other designatiovejotiabie. If the
document is nonnegotiable, the goods@aly be delivered to the consignee.

2. Bearer Document: If a bearer document (or if it has been indorsed in blank), only delivery of the
document is necessary to transfer the ownership interest.

3. Specified Consignee: If a named person is spfed, delivery and proper indorsement are both
necessary. If the document is roegotiable, the goods can only be delivered to the consignee. [UCC 7.104]

| Rigos Tip: The general rule for Article 7 documents is that they arenegotiable. This is idirect contradiction tI)
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|Artic|e 3 negotiable instruments which favors negotiability. Because of this difference, testing in the area is |oossib|e.

C. Due Negotiation and Warranties

Article 7 treatment is very similar to that afforded an Article 3déplin due course of a negotiable
instrument.

1. Duly Negotiated: Ti t 1l e documents are fAduly negotiated?o
value in the regular course of business, in good faith, and without notice of any defense or claith fyrtibs.
[UCC 7.501]

2. Real Defenses Still Good:Such a holder acquires full rights to the document and goods subject
only to real defenses, such as stolen goods or forgery of an order document. [UCC 7.502]

3. Warranties of Transferor: Any transferor warrants the document is genuine, no knowledge of any
fact which would i mpair the documentdés transferabilit

D. Risk of Loss and Lien Rights

Risk of loss passes upon receipt of a document lef tifUCC 2.509] Unless agreed to the contrary, a
warehouseman must keep separate the goods covered by each receipt. [UCC 7.207] A warehouseman or carrier has
a lien for storage and transportation charges which may be realized through a privatecosgbeilalf the goods.

[UCC 7.209 and 307]

XI. ARTICLE 8 - INVESTMENT SECURITIES

Article 8 of the UCC covers investment securities, such as stocks and bonds, which are issued sequentially in
bearer or registered (to a specific person) form.

A. Statute of Frauds

Prior law required a contract for the sale of securities be in writing and signed by the subscriber to be
charged, his authorized agent, or broker. The writing also had to contain the quantity and actual or formula price of
the securities. Tén current model statute recognizes that the statute of frauds is unsuited to the realities of the
electronic securities business and has eliminated the writing requirement. [UCC 8.113]

B. ]l ssuerd6s Restrictions

1. Negotiable: Stock certificates ar@tbe treated as negotiable. Special words of negotiability are not
necessary.

2. Restrictions on Transferability: Any i ssuerés restrictions must
security to be effective agai chare uneasénahleonayenotbesedforqgeable,c h a s
such as a total ban on the sale of the equity investment. [UCC 8.204]

C. iProtected Purchasero

1. Requirements: Security indorsements may be in blank
p ur c h a steke the seturigytfor value, in good faith, and without notice of any adverse claim. [UCC 8.303]

2. Transfer Warranty: One transferring a security for value warrants that the transfer is rightful and
that the certificate is genuine and has not beeterially altered. Delivery is adequate to transfer title if a bearer
instrument. If in registered form, the purchaser must take through a blank or special indofs&D@8t108]

D. Theft or Forgery Exception

A fAprotected pur cuitgfee of any emaunbranees @ claims, exceptetheft, forgery, or
i mproper alteration of the security. [uUCC 8. 303] S
purchaser was a previous holder with notice of the adverse clai@C 8J.05]

E. Indorser Rules
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The indorserés Iliability rules covered in Article 3 a
1. Contract Assignment Rights: As between the previous shareholder assignor and the new
shareholder assignee, a@ut rights are established as of the assignment date. Upon presentment of an indorsed
certificate, the issuer must register the transfer to a bona fide purchaser. [UCC 8.401]
2. Voting and Dividend Rights: To be legally effective for voting and diénd rights, the
shareholder must notify the corporation. This notification must request that they or their transfer agent change the
ownership designation in the corporate records.
F. Lost Certificates

An owner whose stock certificate has been kbsstroyed or wrongfully taken must notify the issuer within a
reasonable period of time. [UCC 8.406]

1. Notification Conditions: The owner must satisfy any reasonable requirements of the issuer
including filing a sufficient indemnity bond.

2. Bona Fide Purchaser Priority: The notification must be made prior to the issuer receiving notice
that the certificate has been acquired by a protected purchaser. [UCC 8.405]

Xll.  EXAM APPROACH TO ESSAY ANSWERS

The typical exam question has either a cheautt a note or three checks. There are three basic questions in
commercial paper. (1) Is the instrument negotiable? Checks are always negotiable, but you must still do the analysis.
Watch out for notes. They may not be negotiable. (2) Is the hold¢éD&? (3) Who is liable?

A. Basket One Rules

Controlling Law Commercial paper is governed by the Washington statute implementing UCC Article 3. Banks
and customer relations are governed by the Washington statute implementing UCC Article 4.

Negotability: For an i nstrument to be negotiabl e, it must have (
(2) an unconditional promise to pay with no other undertaking, (3) a time certain for payment, (4) a sum certain in

money, and (5) signed by tineaker. Thregarty commercial paper (checks) has (1) a drawer/payor, (2) a drawee

bank, and (3) a payee. Twparty commercial paper (notes, etc.) has (1) maker/payor and (2) payee

Holder in Due Course (HDC) To facilitate commerce, a holder in due kx&u(HDC) has greater rights than a

mere assignee. Personal defenses are not valid against an HDC. To be an HDC, a person must take the instrument
(1) for value, (2) in good faith, (3) with no notice of imperfections, and (4) the instrument must beyprope
negotiated- endorsed and delivered for order paper and just delivered for bearer paper. If someone does not
qualify as an HDC because he receives the item as a gift, for example, he can still be an HDC under the Shelter
Rule, if there is an HDC up ¢hchain who passed HDC status by assignment.

Defenses Real defenses from execution of the NI are good against an HDC including fraud in the factum,

illegality, discharge in bankruptcy, duress, lack of capacity, statute of limitations, forgery, ureadtsiginature,

and material alteration. The last three can be trear act eri zed as personal defenses
endorserds negligence contributed to the defense. Per s
against an HDC, buhay be asserted against the payee: mutual mistake, unauthorized completion, uncompletion

of a condition precedent, fraud in the inducement, failu

Liability: The maker has primary liability on any instrument lseés. Endorsers have secondary liability and make

certain warranties to their transferees. Transferors warrant that (1) they have good title and are entitled to enforce the
instrument; (2) material alterations are not present; (3) they have no knowdedge maker 6 s i nsol vency;
defenses can be asserted against the warrantor; and (5) all signatures are genuine and authorized. Presenters to the

dr awee bank warrant (1) they have good tit kignaturgi2) mat er i
authorized.

B. Question Facts
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On 4/15, Oscar received an insurance check for fire damage to his store from InsureCo for $11,000, drawn on
I nsureCobs account at Big Banc. That day,ethhcheck b ook Kk
and give it to her to invest in a furniture cleaning company. On 4/16, Oscar changed his mind and called InsureCo to
ask them to stop payment on the check. InsureCo directed Big Banc to stop payment, but Betty had already taken the
checkto € edi t Uni on, which gave her $11,000 cash even t
overdrawn. Credit Union presented the check to Big Banc, which refused to pay. Betty is missing, Oscar has no
money, and Credit Union wants reimbursememtifisomeone.

Oscard6s second check from I nsureCo was for $28, 00
held a mortgage on the store property). InsureCo sent the check to Ned, who signed his name and deposited it at
RockBank. Ned then withdw the money and skipped town.

Oscarbés fianc® Stella also worked at the store.
added fAtwo thousandod to the check, raising itwetto $2,
only $837. Isaac deposited the check with 2ndBank, which allowed him to draw against uncollected funds. 2ndBank
presented the check to Oscards bank, which paid the $

Discuss the noegriminal rights and liabilities of the parties.

C. FEact Seaiential Diagram (not to be submitted as part of your written answer)

$11,000 check

Drawer, InsureCd Payee, Osca¥ fraudulent endorsement to Belty Credit Union, preserb

Big Banc «—
Drawee, dishonored

$28,000 check

Drawer, InsureCd Paye, Oscar and Ned Only Ned endorsed RockBank, presentor to

Big Banc <+
Drawee, dishonored

$837 check

Drawer, Osca¥ Payee, Stell¥ raised amounY IsaacY 2ndBank presented;

Oscar6s Qgank
Drawee, honored

D. Model Answer

Controlling Law Commercial paper is governed by the Washington statute implementing UCC Article 3. Banks
and customer relations are governed by the Washington statute implementing UCC Article 4.

Negotiability For an instrument to be negotiable, it must have (1) ndgdéti@ wor ds such as fipay
(2) an unconditional promise to pay with no other undertaking, (3) a time certain for payment, (4) a sum certain in
money, and (5) signed by the maker. Thpaety commercial paper (checks) has (1) a drawer/p§3pg drawee

bank, and (3) a payee. Tvparty commercial paper (notes, etc.) has (1) maker/payor and (2) payee.

Holder in Due Course (HDC) To facilitate commerce, a holder in due course (HDC) has greater rights than a
mere assignee. Personal defersesnot valid against an HDC. To be an HDC, a person must take the instrument
(1) for value, (2) in good faith, (3) with no notice of imperfections, and (4) the instrument must be properly
negotiated- endorsed and delivered for order paper and just eteld for bearer paper. If someone does not
gualify as an HDC because he receives the item as a gift, for example, he can still be an HDC under the Shelter
Rule, if there is an HDC up the chain who passed HDC status by assignment.

Defenses Real defenseat or after issuance of the NI are good against an HDC and they are fraud in the factum,
illegality, discharge in bankruptcy, duress, lack of capacity, statute of limitations, forgery, unauthorized signature,
and material alteration. The last three canrbc har act eri zed as personal def el

endorserds negligence contributed to the defense. |
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against an HDC, but may be asserted against the payee: mutual mistake, ingalutioonpletion, uncompletion
of a condition precedent, fraud in the inducement, failwu

Liability: The maker has primary liability on any instrument he issues. Endorsers have secondary liability and make
certain waranties to their transferees. Transferors warrant that (1) they have good title and are entitled to enforce the

instrument ; (2) materi al alterations are not present ; (
defenses can be asserted adatms warrantor; and (5) all signatures are genuine and authorized. Presenters to the

dr awee bank warrant (1) they have good title; (2) materi .
authorized.

Check for $11,000 This instrumebhappears to meet all the negotiability requirements listed above.

Is Betty an HDQ@ The requirements for an HDC are listed above. Betty did not take the instrument in good faith.
She fraudulently induced Oscar to endorse the check to her. TheB&filyejoes not qualify as an HDC.

Is Credit Union an HD@ They took from Betty who is not an HDC, but they could be an HDC in their own right.

They gave value, in good faith, with no notice, and presumably with proper endorsement. By the tintén{eredit
presented the check to Big Banc, Big Bancds customer had
an agent for their customer, therefore the check was not properly payable and Big Banc can not pay Credit Union or

they would be liabl¢o their customer InsureCo.

Liability: Credit Union, as an HDC, can go against the maker, InsureCo, which stopped payment (which is notice
they are not going to pay) or Credit Unionds hotansferor,

Il iable to Credit Union as he is not the maker or their t
Betty. Betty warranted she had good title and had the right to enforce the instrument, no material alterations were
present, s had no knowledge of makerés insolvency; no defense

are genuine and authorized. The Credit Union should not have paid out on uncollected funds, especially as they had
notice Betty had financial problesrand was currently overdrawn. They are allowed to hold funds on a deposited
instrument from a local bank for 2 days and-taal banks for 5 days.

Check for $28,000 This instrument appears to meet all the negotiability requirements listed above.

Negotiation A check can be payable to two or more people.
However, i f t he p abgptensust endarse the’cheiika HedepOséar, did ndt endorse this check and

therefore it was not validlypegotiated to RockBank, and RockBank should not have accepted it for deposit. The
check will not be paid by Big Banc and will be sent back to RockBank which can recover only from its
customer/transferor, Ned.

Liability : I f Ned had rdementgRockBatksvoudrstdl aot getrpdicdoby Big Banc. However, they

woul d not have known they should refuse the deposit beca
Oscar can sue Ned for conversion of his share of the $28,000 checK. albet t ha't Ned fiskipped to
relieve him of liability.

Check for $2,837 altered from $83This instrument appears to meet all the negotiability requirements listed above.
Material alteration is a real defense, therefore, the drawer is lialyléoo the original tenor or $837.

Defense Material alteration, as a real defense, has an exception which converts it to a personal defense if the
negligence of the maker facilitated the alteration. There are no facts presented here to indicates®&ggigent in

writing this check. Thus, Oscar can have his bank return the altered amount of the check to 2ndBank which will seek
the funds from Isaac, their transferor.

HDC: Isaac is not an HDC because he did not take in good faith and wititmet since he was personally aware

the check had been altered. Of course, material alteration is a real defense so even if he were an HDC, he would not
have collected.
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SECTION 2

UCC - COMMERCIAL PAPER AND RELATED ARTICLES

Multiple Choice Questions

1. The following instrument has been received by

your client:

October 15, 19xx
To: Bill Souther
Rural Route 1
Waverly, lowa

Pay to the order of James Olson six hund]
dollars.

/s/ Robert Smythe

Which of the following is correct?
(A) The instrument is payable on demand.
(B) The instrument is a negotiable note.
(C) As Bill Souther is the drawer, he is
primarily liableon the instrument.
(D) As BIll Souther is the drawee, he is
secondarily liable on the instrument.

No. 003
Nov. 1, 19xx 62-105
251

Pay to the order of Alex & Co. $1,000.00
One thousand and 00/100 Dollars
Ten days after presentment

Security Trust Company
Austin, Texas
Memo: For purchases of securities

/s/ Herbert Stein

The above instrument is
(A) Nonnegotiable.
(B) A dratft.
(C) A trade acceptance.
(D) A check.

3.

October 5, 19xx
To: Henry Futterman Suppliers
281 Cascade Boulevard
Spokane, Washington 99208

Pay to the order of Alex & Co.  $950.00
Nine hundred fifty ad 00/100 dollars
one month after acceptance.

Alex & Co.

By /s/

Managing Partner
Alex & Co.
264 Liberty Avenue
Philadelphia, PA 19117

Accepted byis/
Henry Futterman Suppliers

Date:October 15, 19xx

The aboe instrument is

(A) Nonnegotiable since the payee is also the
drawer.

(B) A time promissory note.

(C) A trade acceptance which imposes primary
liability upon Henry Futterman Suppliers
after acceptance.

(D) A negotiable investment security under the
Uniform Commercial Code.

4. Rapid Delivery, Inc., has in its possession the
following instrument which it purchased for value.

March 1, 19xx

Thirty days from date, |, Harold Kales, do here
promise to pay Ronald Green four hundr
dollars and no cents ($400.00). This note
given for value received.

/sl HaroldKales

Which of the following is correct?
(A) The instrument is negotiable.
(B) The instrument is nenegotiable, and
therebre Rapid has obtained no rights on
the instrument.
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(C) The instrument is nenegotiable because it
specifies the payee Green without the word
forder . o

(D) The instrument is netransferable on its
face.

5. Ander son agreed t o
poperty. Ander sonés
his being able to sell certain real property that he
owned. Anderson gave Parker an instrument for the
purchase price. Assuming the instrument is otherwise
negotiable, which one of the statements below,
written on the face of the instrument, will render it
nonnegotiable?

(A) A statement that
indorsing the instrument acknowledges full
satisfaction of

(B) A statement that payment of the instrument
is contingentupn Ander sonds
real property.

(C) A statement that the instrument is secured
by a first mortgage
and that upon default in payment the entire
amount of the instrument is due.

(D) A statement that the instrument is subject
the usual implied and constructive
conditions applicable to such transactions.

6. A client has in its possession the instrument
below.

I, Margaret Dunlop, hereby promise to pay to t
order of Caldwell Motors five thousand dollal
($5,000) upon the receipt of the final distributig
from the estate of my deceased uncle, Carl
Dunlop. This negotiable instrument is given by 1
as the down payment on my purchase of a Linc
Continental to be delivered in two weeks.

/s/ Margaret Dunlop

The instrument is

(A) Negotiable.

(B) Not negotiable as it is undated.

(C) Not negotiable in that is subject to the two
week delivery term regarding the purchase
of the Lincoln Continental.

(D) Not negotiable because itnist payable at a
definite time.

7. An instrument complies with the requirements
for negotiability contained in the Commercialpea
Article 3 of the Uniform Commercial Code. The
instrument contains language expressly
acknowledging the receipt of $10,000 by the First
Bank of Grand Rapids and an agreement to repay
principal with interest at 15% one year from date.
This instrumentd

(A) Nonnegotiable because of the additional

language.

purchase
pur ci

Par

Ander s

(B) A negotiable certificate of deposit.

(C©A bankerds draft.

(D)A bankerds acceptance.
8. Ash Company has in its possession the
following note:

Par ker 6s real

October 15, 19xx

I, Joseph Gorman, promise to pay or deliver
Harold Smalley or to his order ON}
THOUSAND DOLLARS ($1,00) or at his
option to deliver an amount of stock in th
Sunrise Corporation which, on the due date
this instrument, is worth not less than ON
THOUSAND DOLLARS ($1,000). This note i
due and payable on the 1st of November, 19x

/sl Joseph Gorman

dhmsnofessr ker 6s property

(A) Not commercial paper, but instead a
negotiable investment security.

(B) A negotiable promissory note since it is
payable to Smalleys order and contains an
unconditional promise to pay $1,000 if the
holder so elects.

(C) Nonnegotiable since it gives Smalley the
optionto take stock instead of cash.

(D) Nontransferable.

9.  Which of the following provisions contained in
an otherwise negotiable instrument will cause it to be
nonnegotiable?
(A) Itis payable in Mexican pesos.
(B) It contains an unrestricted acceleration
clause.
(C) It grants to the holder an option to purchase
land.
(D) It is limited to payment out of the entire
assets of a partnership.

10.

September 2, 19xx

I, Henry Hardy, do hereby acknowledge my d¢
to Walker Corporation arising out of m
purchase of soybeans and promise to pay
Walker or to its order, SIX HUNDRED
DOLLARS, thirty days after presentmtenf this
instrument to me at my principal place
business.

Re: $600.00 Soybean purchase

/sl Henry Hardy

The above instrument is
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(A) Nonnegotiable.

(B) A negotiable promissory note.
(C) A trade aceptance.

(D) A negotiable bill of lading.

11. Below is a note which your client, Robinson

Real Estate, Inc., obtained from Grant in connection
wi t h Grant és
Bangor, Maine. The note was given for the balance
due on the mehase and was secured by a first
mortgage on the homesite.

$17,000.00
November 1, 19xx

Bangor, Maine

For value received, five years after date, | prom
to pay to the order of Robinson Real Estate, Ir
SEVENTEEN THOUSAND and  00/10(
DOLLARS with interest at 15% compoundsg
annually until fully paid. This instrument arise
out of the sale of land located in Maine and the |
of Maine is to be applied to any egtion which
may arise. It is secured by a first mortgage on
land conveyed. It is further agreed that:

1. Purchaser will pay the costs of collecti
including attorney's fees upon default.

2. Purchaser may repay the amount outstandin
any aniversary date of this note.

3. This note is subject to such implied conditig
as are applicable to such notes.

/s Robert Grant

This note is a

(A) Nonnegotiable promissory note since it is
secured by a first mortgage.

(B) Nonnegotiable promissory note since it
permits prepayment and requires the
maker 6s payment of
and attorneyds fees.

(C) Negotiable promissory note.

(D) Negotiable investment security under the
Uniform Commercial Code.

12. A client has an instrument which contains
certain ambiguities or deficiencies. donstruing the
instrument, which of the following morrect?

(A) Where there is doubt whether the
instrument is a draft or a note, the holder
may treat it as either.

(B) Handwritten terms control typewritten and
printed terms, and typewritten termantrol
printed terms.

(C) An instrument which is payable only upon
the happening of an event that is uncertain
as to the time of its occurrence is payable at
a definite time if the event has occurred.

purchase of

(D) The fact that the instrument is antedated

wil no't affect t he
negotiability.
13. Gilbert borrowed $10,000 from Merchant

National Bank and signed a negotiable promissory
note which contained an acceleration clause. In
addéion, keoumites Jaltied at $14,@0Q at ¢hd time of
the loan were pliged as collateral. Gilbert has
defaulted on the loan repayments. At the time of
default, $9,250, plus interest of $450, was due, and
the securities had a value of $8,000. Merchant

(A) Must first proceed against the collateral
before  proceeding  against Gilbert
personally on the note.

(B) Cannot invoke the acceleration clause in
the note until ten days after the notice of
default is given to Gilbert.

(C) Must give Gilbert 30 days after default in
which to refinance the loan.

(D) Is entitled to procek against Gilbert on
either the note or the collateral or both.

14. Industrial Factors, Inc., discounted a $4,000
promissory note, payable in two years, for $3,000. It
paid $1,000 initially and promised to pay the balance
($2,000) within 30 days. Induitl paid the balance
within the 30 days, but before doing so learned that
the note had been obtained originally by fraudulent
misrepresentation in connection with the sale of land
which induced the maker to issue the note. For what
amount will Industrialqualify as a holder in due
course?

(A) None because the 25% discount is
presumptive or prima facie evidence that
Industrial isnot a holder in due course.

(B) $1,000.

(C) $3,000.

(D) $4,000.

t h¥. Danget fsaudoldntly dnducdd eTellt to ssue a

check to 6 order for $900 in payment for some

nearly worthless securities. Dodger took the check
and artfully raised the amount from $900 to $1,900.
He promptly negotiated the check to Bay who took in
good faith and for value. Tell, upon learning of the
fraud, Bsued a stop order to its bank. Which of the
following is correct?

(A) Dodger has a real defense which will
prevent any of the parties from collecting
anything.

(B) The stop order was ineffective against Bay
since it was issued after the negotiation to
Bay.

(C) Bay as a holder in due course will prevalil
against Tell but only to the extent of $900.

(D) Had there been no raising of the amount by
Dodger, the bank would be obligated to pay
Bay despite the stop order.
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16. Who among the following can persily
qualify as a holder in due course?
(A) A payee.
(B) A reacquirer who was not initially a holder
in due course.
(C) A holder to whom the instrument was
negotiated as a gift.
(D) A holder who had notice of a defect but
who took from a prior holden due course.

17. Your client, Globe, Inc., has in its possession an
undated instrument which is payable on September 1,
19xx. It is believed that the instrument was issued on
or about August 10, 19xx, by Dixie Manufacturing,
Inc., to Harding Enterpses in payment of goods
purchased. On August 13, 19xx, it was negotiated to
Desert Products, Inc., and thereafter to Globe on the
15th. Globe took for value, in good faith and without
notice of any defense. It has been learned that the
goods shipped byarding to Dixie are defective.
Which of the following is correct?

(A) Since the time of payment is indefinite, the
instrument is nomegotiable and Globe can
not qualify as a holder in due course.

(B) By issuing an undated instrument payable
30 days #er date, Dixie was reserving the
right to avoid liability on it until it filled in
or authorized the filling in of the date.

(C) Since the defense involves a rightful
rejection of the goods delivered, it is valid
against Globe.

(D) Globe can validlyfill in the date and will
qualify as a holder in due course.

18. Wilbur executed and delivered a check for $80
payable to the order of Muldowney. Muldowney
raised the amount to $800, and negotiated it to Lester,
who took the check in good faith and foalwe
without notice of the alteration. When Lester
presented it for payment to the bank, the bank refused
to honor it due to
account. Lester is seeking to collect the $800 from
Wilbur. Which of the following is correct?

(A) Lester is a holder in due course, but is only

entitled to collect $80 from Wilbur unless

Wil bur és negligence
alteration.

B)The bankés dishonor
wrongful.

(C) Wilbur is liable for $800 since Lester is a
holder indue course and the defense is a
personal defense.

(D) The material alteration of the check by

Muldowney released Wilbur from all
liability to subsequent parties.
19. Dilworth, an employee of Excelsior

SuperMarkets, Inc., stole his payroll check from the
cashier before it was completed. The check was
properly made out to his order but the amount payable
had not been filled in

sheet had not yet been received. Dilworth filled in an
amount which was $300 in excess of his prqpey
and cashed it at the Good Luck Tavern. Good Luck
took the check in good faith and without suspecting
that the instrument had been improperly completed.
Excel siords bank paid the
Excelsior is demanding that the bank cred#
account for the $300 or that it be paid by Good Luck.
Which of the following is correct?

(A) Good Luck hawo liability for the return of

the $300.
B)Excel sioréds bank mu st
account for the $300

(C) A theft defense would be goadainst all
parties including Good Luck.

(D) Only in the event that negligence on
Excel sior6s part can
Excelsior bear the loss.

20. Cindy Lake is a holder in due course of a
negotiable promissory note for $1,000. Which of the
following defeises of the maker may be validly
asserted against her?

(A) A total failure of consideration on the part
of the party to whom it was issued.

(B) A wrongful filling in of the amount on the
instrument by the party to whom it was
issued.

(C) Nonperformanceof a condition precedent
to its transfer by the party to whom it was
issued.

(D) Infancy of the maker to the extent that it is
a defense to a simple contract.

21. A holder in due course will take an instrument
free from which of the following defenses?
(A) Discharge in insolvency proceedings.
(B) Infancy of the maker or drawer.
(C) Claims of ownership on the part of other
persons.

i nsuf fi(D)Tae forged signdtwre df rihe Wakérboo r 6 s

drawer.

22. Calhoun has in his possession a nhegotiable
instrument which was oriigally payable to the order
of Baancster! It was ttamsirred ta Cakoun by a mere
delivery by Travis, who took it from Bannister in

o doodtfaithein satisfaction of aneantécedenadebt. The

back of the instrument
order of Travidgn satisfaction of my prior purchase of
a used IBM typewriter,

the following is correct?

(A) Travisos taking t he
antecedent debt prevents him from
qualifying as a holder in due course.

(B) Calhoun is a holden due course.

(C)Cal houn has the right

rights, including his standing as a holder in
due course and also has the right to obtain
Travisbs signature.
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not required in order to negotiate it.

23. Filmore had a negotiable instrument in its
possession which it had received in payment of
certain equipment it had sold to Marker
Merchandising.  The instrument was originally
payable to the order of Charles Dentlfi or bearer. It
was indorsed specially by Danforth to Marker which
in turn negotiated it to Filmore via a blank
indorsement. The instrument in question, along with
some cash and other negotiable instruments, was
stolen from Filmore on October 1. Whiof the
following is correct?

(A) A holder in due course will prevail against
Fil moreds claim to

B)Fil moreds signature
to further negotiate the instrument.

(C) The theft constitutes a common law
conversion whichprevents anyone from
obtaining a better title to the instrument
than the owner.

(D) Once an instrument is bearer paper it is
always bearer paper.

24. Balquist sold a negotiable instrument payable to
her order to Farley. In transferring the instrument t
Farley, she forgot to indorse it. Accordingly
(A) Farley qualifies as a holder in due course.
(B) Farley has a specifically enforceable right
to obtain Bal qui s
indorsement.
(C) Farley obtains a better right to payment of
the instrumenthan Balquist had.
(D) Once the signature of Balquist is obtained,

Farleybdbs rights as
relate back to the time of transfer.
25. Kirk made a check paya

a debt she owed on open account. Haskin negotiated
the check by a blank indorsement to Carlson who
deposited it in his checking account. The bank
returned the check with the notation that payment was
refused due to insufficient funds. Kirk is in
bankruptcy. Under the circumstances

(A) Kirk does not have eeal defense assertable
against all parties including Carlson, a
holder in due course.
If Kirk filed for involuntary bankruptcy,
Haskin or Carlson could successfully assert
that there had been an assignment of
whatever funds wer e
aacount.
If there is a proper presentment, and notice
is properly given by Carlson to Haskin,
Carlson may recover the amount of the
check from Haskin.
Haskin or Carlson can correctly assert the
standing of a secured creditor.

(B)

©)

(D)

t he i

a

a26.i Ehé fellowmg tiger mdonsements appear on the
back of a negotiable promissory note made payable to
Harold Dawson. The note is in the possession of
Maxim Company.

Pay to James Edwards
/sl Harold Dawson

Without recours
/sl James Edwards

/s! Gilbert Olsen

nstrument .

wdhe insteiments Isas rbgen idishonoredd after due
presentment by Maxim. Proper notice of dishonor
has been given to all parties. Which of the following
is correct?

(A) J ames Edwar ds o
instrument wasiot necessary.

(B) James Edwards has effectively negated all
warranty liability to any subsequent party
except Gilbert Olsen.

(C) JamesEdwards has neither contractual nor
warranty liability as a result of his indorsing
without recourse.

D)Gi Il bert
to effectively negotiate the instrument to

t 6s Meximqual i fied

27. Marshall Franks purchased $1,050 worth of
inventoly for his business from Micro Enterprises.
Micro insisted on the s
pdrtioet, dHebart, before dredié wouald ber extended.
Hobart reluctantly signed. Franks delivered the
following instrument to Micro:

ble to Haskindés order for
January 15, 19xx
We, the undersigned, do hereby promise to
to the order of Micro Enterprises, Inc., Of
Thousand and Fifty Dollars ($1,050.00) on t
15th of April, 19xx.
/s/ Marshall Franks
/s/ Norman Hobart
Memo: N. Hdoart signed as an accommodati
for Franks
Franks defautd on the due date. Which of the

following is correct?
(A) The instrument is nenegotiable.
(B) Hobart is liable on the instrument but only
for $525.
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(C) Since it was known to Micro that Hobart
signed as an accommodation party, Micro
must first proced against Franks.

(D) Hobart is liable on the instrument for the
full amount and is obligated to satisfy it
immediately upon default.
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28. Harrison obtained from Bristow his $11,500
check drawn on the Union National Bank in payment
for bogus uranium etk. He immediately negotiated
it by a blank indorsement to Dunlop in return for
$1,000 in cash and her check for $10,500. Dunlop
qualified as a holder in due course. She deposited the
check in her checking account in the Oceanside Bank.
Upon discoverig that the stock was bogus, Bristow
notified Union National to stop payment on his check,
which it did. The check was returned to Oceanside
Bank, which in turn
returned the check to her. Which of the following
statements is eoect?
(A) Dunlop can collect from Union National
Bank since Bristowds
was invalid in that the defense was only a
personal defense.
(ByOceansidebs debiting
was improper since she qualified as a
holder in due coues
(C) Dunlop can recover $11,500 from Bristow
despite the stop order, since she qualified as
a holder in due course.
(D) Dunlop will be entitled to collect only
$1,000.

29. Weber had a negotiable instrument in his
possession which he had received myment of
certain equipment he had sold to Roth Merchandising.
The instrument was originally payable to the order of
Martin Burns or bearer. It was indorsed specially by
Burns to Roth who in turn negotiated it to Weber via
a blank indorsement. The instnent in question,
along with some cash and other negotiable
instruments, was stolen from Weber on October
Which of the following is correct?

(A) The theft constitutes a common law
conversion which prevents anyone from
obtaining a better title to the imgment
than the owner.

(B) A holder in due course will prevail against
Weberds claim to the

(C) Once an instrument is bearer paper it is
always bearer paper.

D)Weberb6s signature
further negotiate the instrument.

wa s

30. Smith contracted to perform certain services for
Jones for $500. Jones claimed that the services were
not fully performed and therefore disputed the amount
of his obligation. As a result, Jones sent Smith a
check for only $425 and marked clearly e theck
it was fApayment in full.o
Apayment in fulld and
of courts would hold that the debt is
(A) Liquidated and Smith can collect the
remaining $75.
(B) Liquidated, but Jones by adding therd®
fipayment in fullo
the debt owed.

cashed

cancel

(C) Unliquidated and the cashing of the check
by Smith completely discharged the debt.

(D) Unliquidated, but the crossing out of the
words fipayment i n
the balance of $76wed.

31. Although the scope of Atrticle 3 of the Uniform
Commercial Code is broad insofar as inclusion of
instruments within the definition of commercial
paper, it excludes certain instruments from its

debi tcavetageD Whith ofgh@ follovéng mobcomntercia n d

paper?
(A) A promissory note payable 30 days after
presentment for payment.
s t (B)pA drafewhicmésran order to gag.r
(C) A negotiable certificate of deposit issued by
a bank.
o f (D)DAn imVestrpedt secusity whizhuis gayable to
bearer.

32. An instrument readas follows:

$10,000
19xx

Ludlow, Vermont February

| promise to pay to the order of Custer Co
$10,000 within 10 days after the sale of my+w
carat diamond ring. | pledge the sale proceed
secure my oligation hereunder.

/s/ R. Harris

Which of the following statements correctly describes
the above instrument?

(A) The instrument is nonnegotiable because it
is not payable at a definite time.

(B) The instrument is nonnegotiable because it
is secured by the proat® of the sale of the
ring.

(C) The instrument is a negotiable promissory

i nst nalement .

(D) The instrument is a negotiable sight draft
payable on demand.

necessary in order to
33. Madison wrote a check for $100 which stated
iPay to the order of

before Jim indorses,
(A) The thief can transfer good title to a third
party by forging the
(B) A third party purchasing the blank
instrument from the thief for value, in good

S m ffaithrand avithous roteal cao hate the $tadus wo r ¢
maj or ity

offa bolder mduez kase. T h e
(C) A stop payment order would be effective
against both the thief and his transferee.

(D) Jim would have to pay a holder in due
course because forgery is a personal

| defdnset he bal ance of
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34. Which of the following is a characteristic of a
restrictive indorsenrd?
(A) It cannot be conditional at the same time.
(B) It prevents the party taking the instrument
through proper negotiation from becoming
a bona fide holder in due course.
(C) It cannot preclude further transfer even
though it so purports.
(D) It releases the indorser from liability in the
event the payee does not honor the
instrument.

received a check with three
ndor ser so
was t

35. Washington
previous i
| ast signatur e
Which of the fdlowing is untrue?

he

si gnat ur e soursenredude® théd eaink to a jublldment e
st at e naganst the vmakerh ar udtawer and atuis s e . 0O

38. Rose sold Gold some merchandise in return for

a signed negotiable promissory note. Rose properly
indorsed the note to Lamb. Lamb indorsed in blank

but above his name wrote
Under these circumstances

(A) Lamb can nevebe liable except under an
implied warranty theory.

(B) Lamb is immediately liable when the note
is not paid on the due date.

(C) Gold can not be pursued by a holder in due
course until Rose refuses to pay the
instrument.

(D) Lamb is only liable after # holder in due

AiCol |

t he

returned unsatisfied by the sheriff.

(A) The last indorser has eliminated his
potential contractual liability on the 39. One night a burglar broke i nf
instrument. accounting office and stole ten checks which the

(B) The last indorser has eliminated his Controller had signed jusbefore the close of
potential liability under a warranty theory. business. These checks were completed by the thief

O AWi t hout recourseodo i swhiosuwid dtye afi pgaoyo dt owatyhe or der of
to eliminae liability on an instrument as amounts between $50 and $500. The thief then
long as the indorser did not know of any forged Jonesd signature. Mor r i
valid defense. coursed who cackhietleooinaey of t he ¢

(D) The first two indorsers have unqualified
liability.

36. Ace Co. received a draft of Brown & Co. in the
ordinary course of business. The instrument was
i ndopagdefit guaranteedo
The instrument was not paid when due. Regarding
these circumstances

(A) Smith has become primarily liable without
resort by Ace to the maker.

(B) Smith is only liable if the maker Brown is
bankrupt.

(C) Smith s only liable if the maker Brown
fails to pay a judgment served by the local
sheriff.

(D) Smith is not liable except for warranty
liability.

37. Harris had a friend from New York visit him in
Orlando, Florida. A Florida merchant refused to take
thefiemd 6s check because t he
experiences with New York checks. Harris
gratuitously agreed to be an accommodation indorser.
Under these circumstances

(A) Harris is not liable until the drawer declares

bankruptcy.

(B) Harris is not liabd until presentment,
dishonor and all proper notices from
subsequent transferees.

(C) Harris does not have a right of
indemnification from the party
accommodated.

(D) Harris has the same warranty liability as
that of a i ndividual
recou se. o0

and

course of business at his deli. Under the
circumstances
(A) Morris will not collect on the instrument.
B)Morris wildl prevail
negligence even though instrument theft is
s mogmally alreabdgfeng&emi t h .

(C) Brown canavoid liability if they can prove

because

the burglar took the checks without
permission.

DO)Morrisd rights are the sam
common law.

40. The following note was executed by Elizabeth
Quinton on April 17, 19xx and delivered to lan Wolf:

(Face)

April 17, 19xx

On demand, the undersigned promises to pa
the order of lan Wolf
Seven Thousand aft100-------- DOLLARS

/sl Elizabeth Quinton

i ndor si Aiwi t hout

ng

92 Course 5309 Copyright 20. The Primer Series programs have a quarter century success in training profe



(Back)

/s/ lan Wolf

Pay to theorder of George Vernon
/s/ Samuel Thorn

Pay to the order of Alan Yule
/sl George Vernon

/s/ Alan Yule

I n sequence, beginning

note, this note is properly characterized as what type

of commercial paper?

(A) Bearer, bearer, order, order, order.
(B) Order, bearer, order, order, bearer.
(C) Order, orderbearer, order, bearer.

(D) Bearer, order, order, order, bearer.

41. Under the Negotiable Instruments Article of the
ucc, when an instrument
Doeo and signed AFaye

following statements is (are) correct?

Payment of the  The instrument can

instrument is be further
guaranteed negotiated
(A)  Yes Yes
(B) Yes No
(©) No Yes
(D) No No

42. The Mechanics Bank refused to pay a check
drawn upon it by Clyde, one of its depositors. Which
of the reasons listed belownst a proper defense for
the bank to assert when it refused to pay?

(A) The bak erroneously believed the check to
be an over draft as a result of its
misdirecting a deposit made by Clyde.

(B) The required indorsement of an
intermediary transferee was missing.

(C) Clyde had orally stopped payment on the
check.

(D) The party atteipting to cash the check did
not have proper idefication.

43. Smith buys a TV set from the ABC Appliance
Store and pays for the set with a check. Later in the
day, Smith finds a better model for the same price at
another store. Smith immediately saiBC trying to
cancel the sale. ABC tells Smith that they are holding
him to the sale and have negotiated the check to their
wholesaler, Glenn Company, as a partial payment on
inventory purchases. Smith telephones his bank the
Union Trust Bank, and orde the bank to stop
payment on the check. Which of the following is
correct?

i s
Smi t h ¢chéck will heidishonoreal. f

(A) If Glenn can prove it is a holder in due
course, the drawee bank, Union Trust, must

honor Smithds check.

(B) Union Trust isnot bound or liable for
Smit hds st epnlgsathemrdent o7
is placed in writing.

e 1 f Uni on Trust mi st aker

check two days after receiving the stop
order, the bank will be liable.

(D) Glenn cannot hold Smith liable on the
check.

44. Dunbar is the holder and payee of a chetle
takes it to the Federal Bank upon which it was drawn

w iandhhasWto dertifidécs  Whiehe &f ithe tfollowitig ist h e

correct?

(A) Prior to certification of the check, Federal is
only secondarily liable on the check.

(B) Federal is obligated to certify the check so
long as there are adequate funds in the
account.

(C) After certification of the check, Federal is
primarily liable and the drawer s
discharged on the check.

(D)nfdrederal ectusesit® eextify theochedkpthen

t he

45. Franklin sold ler grain business to Hobson for

$150, 000 and received a
Bank for that amount. In addition, she entered into a
contract for the purchase of a ranch for the same
amount. The closing on the ranch is to take place in
five days. The aes contract regarding the ranch

requires payment by cash, b
or by certified check payabl
indorsed to the seller. Franklin intends to have
Hobsondés check certified
as payment Which of the following is correct?

(A) If the bank refuses to certify the check, it
has been dishonored.

B)I'f Hobsonds account
honor the check, Franklin has the right to
have it certified.

(C) Certification by the bank willdischarge
Hobson from liability as the drawer.

(D) Only Hobson can obtain certification of the
check.

c he

by

has

46. Letters of Credit are issued by a commercial
bank. This undertaking implies:
(A) There are usually no conditions attached to
the bankég undertakin
B)An issuerbds obligation
bank to examine the credit to determine if it
is irregular on its face.
(C) The bank has until the close of the third
business day to dishonor the credit.
(D) The right to draw on the credit can be
trarsferred or assigned unless prohibited in
the document.
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47. Boyd Corporation owned 100 cases of canned
fish and stored them in a public warehouse. It asked
for and received from the bailee a negotiable
warehouse receipt payable to bearer. It sold the
doaument in the ordinary course of business for cash
to the Payton Corporation. Boyd delivered the
document and indorsed it
Corporation, signed Boyd
stole the document and forged the signature of the
Payton Corporation. The thief sold and delivered the
document to Slate Corporation, who bought it for
cash in good faith and in the ordinary course of
business. Which of the following is correct?
(A) Slate has legal title to the document.
(B) Payton hagegal title to the document.
(C) Boyd has legal title to the document.
(D) Payton can recover the document from
Slate but must reimburse Slate for the
resultant damages.

48. A negotiable bill of lading

(A) Is one type of commercial paper as defined
by Article 3 of the Uniform Commercial
Code.

(B) Can give certain good faith purchasers
greater rights to the bill of lading or the
goods than the transferor had.

(C) Cannot result in a loss to the owner if lost
or stolen, provided prompt notice is given
to the carrier in possession of the goods.

(D) Does not give the rightful possessor the
ownership of the goods.

49. A negotiable bill of lading is duly negotiated
even though

(A) The negotiation isnot in the ordinary
course of business.

(B) It is receved by the transferee in payment
of a money obligation.

(C) It is not negotiable upon issuance, but is
subsequently indorsed in blank and
transferable.

(D) It is initially payable to the order of a
named person, who signs in blank and
delivers it to theransferee.

50. Jones delivered goods to a commercial
warehouseman and received a warehouse receipt in
return which stated the goods may be delivered to
only him. Jones
(A) Can transfer title by delivery if the receipt
states the goods may be transférre
(B) Could transfer title but not risk of loss by
indorsing the receipt.
(C) Could assign the right to sue
warehouseman for negligence.
(D) Can duly negotiate the receipt in a bulk sale
of assets of his business.

the

51. Kent stole several negotiabMarehouse receipts
from Baxter Sales Co. The receipts were deliverable

to Baxterds order. Kent
sold the warehouse receipts to United Wholesalers, a
bona fide purchaser. In an action by United against
Baxter,
(A) United will prevail because the warehouse
receipts were converted to bearer

forge

ADeliwmetr utmeontrseby okePPtags oinndor
C o (B) Wmitedt willopnevall becalisetithtook fthe t h e n

negotiable warehouse receipts as a bona
fide purchaser for value.

(C) Baxter will prevail because the
warehousemamust be notified before any
valid negotiation of a warehouse receipt is
effective.

(D) Baxter will prevail because Kent cannot
validly negotiate the warehouse receipts.

52. In order to qualify as an investment security
under the Uniform Commercial Cadan instrument
must be

(A) Issued in registered form, and not bearer
form.

(B) Of a longterm nature not intended to be
disposed of within one year.

(C) Only an equity security or debenture
security, and not a secured obligation.

(D) In a form that emences a share,
participation or other interest in property or
in an enterprise, or evidences an obligation
to the issuer.

53. Hargrove lost some stock certificates of the
Apex Corporation which were registered in his name,
but which he had indorsed ihabk. Flagg found the
securities and sold them through a brokerage house to
Wal dor f . Apex, unawar e
transferred the certificates in the corporate stock
ledger to Waldorf. Hargrove is seeking to recover the
securities or damages ftheir value. Which of the
following is correct?

(A) The stock in question is transferable, but
Wal dorf takes subject
of title.

(B) Waldorf is a holder in due course of a
negotiable instrument and therefore will
prevail.

(C) Apex is liable for wrongfully transferring
Hargrovebds stock to

(D) Waldorf qualifies as a bona fide purchaser
and acquires the
adverse claim.

54. Dwight Corporation purchased the following
instrument in good faith from John 8illings:
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(B) The carrier maynot, as a matter of public

policy, limit its liability for the goods by the
No. 7200 *** REGISTERED *** $10,000 termsof the bill.
Magnum Cum Laude Corporation (C) The carrier must deliver the goods only to
Ajax or to a person who presents the bill of
Ten year 14% Debenture, Due May 19x1 lading properly indorsed by Ajax.
(D) The carrier would have liability only to
Magnum Cum Laude Corporation, a Delawg Ajax because the bill of lading is
Corporation, for value received, hereby promis nonnegotiable.
to pay the sum of TEN THOUSAN[
DOLLARS ($10,000) to JOHN Q. BILLINGS 57. Under a nonnedible bill of lading, a carrier
or registered assigns, at the principal office who accepts goods for shipment, must deliver the
agency of the Corporation in Wilmingto goods to
Delaware. (A) Any holder of the bill of lading.
(B) Any party subsequently named by the
seller.

(C) The seller who was issued the bill of lading.
(D) The consignee of thaill of lading.
On the reverse side of the instrument, the following
appeared: 58. Which of the following isnot a warranty made
by the seller of a negotiable warehouse receipt to the
purchaser of the document?

(A) The document transfer is fully effective

with respect to the goods it represents.

AiFor val ue received,
assigns and transfers unto DWIGH
CORPORATION

(signed) JOHN Q. Bl LI (B) The warehousemma will honor the
document.
Billingsd signature (C) The seller hasio knowledge of any facts

that would impair the document's validity.

Trust Company.
pany (D) The document is genuine.

Magnum's 14% debentures are listed on the Pacific
Coast Exchange. The instrument is

(A) A registered negotiable investment security
which Dwight took free of adverse title
claims.

(B) Nonnegotiable since the instrument must be
registered with Magnum to be validly
transferred.

(C) Negotiable commercial paper.

(D) A nonnegotiable investment security, since
the instrument lacks the words of
negotiabiiy , At o t he order of or bearer. o

55. The procedure necessary to negotiate a
document of title depends principally on whether the
document is

(A) An order document or a bearer document.

(B) Issued by a bailee or a consignee.

(C) A receipt for goods stodeor goods already

shipped.
(D) A bill of lading or a warehouse receipt.

56. Which of the following statements is correct
concerning a common carrier that issues a bill of

|l ading stating that the goods are to be delivered A
the order of Ajaxo?
(A) Thecarrieré6s |lien on the goods covered by

the bill of lading for storage or
transportation expenses is ineffective
against the bill of |l adingbés purchaser.
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SECTION 2
UCC - COMMERCIAL PAPER AND RELATED ARTICLES

Questions
WSB 7/0218

On a cold gray day in Jaaty 2002, Kaitlin Shredder decided to act on her dream of opening a
showboard park on land near her wildly successful snowboard shop in Winthrop, Washington. Word spread, and
she was soon visited by someone claiming to be Halfpipe Monroe, the famousoandevb who offered his
assistance.

On February 1, Kaitlin wrote him a $15,000 check for design work, never to see him again. Three days
later, Kaitlin discovered that the real Halfpipe had been killed in an Austrian snowboarding accident. Realizing
thecheck had gone to an i mposter, Kaitlin phoned BigBank
showed up at BigBank in early March and cashed the check.

I n March, Kaitlinds snowboard businessethaeleld |y start
account at BigBank was overdrawn by $7,000. She discovered that in February, her accountant, Arnie, had
written 15 checks to snowboard manufacturers, endorsed t
deposited the checks in hisrpenal account at York Bank. Arnie never signed his own name to the checks. York
sent the checks to BigBank which paid them. Kaitlin demanded that BigBasrkdi¢ her account. BigBank
refused, but forwarded the checks to York and demanded restitution

Kailtinés review of her finances also disclosed that
left on her desk to endorse two checks, also left on her desk, and absconded with the money.

Kaitlinds nephewds bi ral Kailiawas shartson dash. $he remoled fromthé , as us
cash drawer a check for $200 from a customer. Kaitlin endorsed the check and gave it to Nephew for his birthday.
Kaitlin did not know, but Nephew suspretefl, Khhati rasl| Cac
had cleverly altered the check from $20 to $200, pocketing the difference. Nephew deposited the check and
withdrew the $200. Kaitlin agreed to repay the customer for the difference but wants someone to reimburse her.

Discusgthe noncriminal rights and liabilities of the parties.

WSB 3/0302

November 18, 2000, was the most g | oyedradudllahday i n Al
Washington, busi nesswoman won the | ott euaygybusiness,-Aed over r
Rocks, to her daughter Zoe, and left on a long ocean cruise with her young accountant Hans.

In early December 2000, Zoe was going through a stack®bZc k s 8 unopened mai l and fo

bank statement from FirstBank. She opefiteconly to find ZRoc ks & bank account nearly
investigation revealed the following:

(A) Hans had forgotten to lock his desk when he left, and someone had stolenpthteck ZRocks
checks, run them through the facsimile signature machinend made t hem out to AJones6 H
firm. ABi | | Jones, 0 a fictitious person, opened an accc
the checks in his personal capacityg ideplocgnd egonédemal amg
lotofZRoc kds money.

(B) Zoe discovered that an $800 check froAlR6 c ks t o Dandés Drills had been p
$1800. Dan had altered the check and givensDriis to his b
was owed only $800, but deposited the check and withdre
bank presented the check to FirstBank, which paid the $18®ocKs wants its account credited with the $1000.

(C) Finally, ZRocks hade c ei ved a check for $25,000 from Marthabd
AFor Depof®Robtck®O®odlagndZmailed it to FirstBank. Letter <car
below ZRoc ks 6 endor sement , and de p oesondBanl, which transferred #to per sona
Marthads bank, where it was pai dRocKs& &$C&Eo0MN0, dapdsZobder
money to pay bills.

Discuss the noweriminal rights and liabilities of all parties.

WSB 7/997

On June 151999, Dan, a Seattle boat dealer, bought three boats from Bob, a boat manufacturer. On July
1, 1999, the boats were delivered to Dan C. O. D. by Bobi
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boats, Dan gave to Frank a check dated July 1, 1889d e payabl e fito the order of
Dands account at First Bank.

Frank wrote fAPay to the order of Franko and sig
signing his own name under Bobodsi toend tihte ibrackr arfdk 8o b4
Bank. Frank then withdrew the funds from his account and fled the country. Second Bank presented the check to
First Bank which paid it and charged Danés account .

On July 2, 1999, Dan purchased three boat trailen® fTom in Tacoma. As payment, Dan issued a
check made payable fito the order of Tomd in the amc
handwritten by Dan. On July 3, 1999, Tom altered the check by adding a zero to the $8,000 so tl%80t06ad
and adding Ayo to #fAeight t housandd so that it read
deposited it in his account at Third Bank. Tom used the money to pay off a business loan. Third Bank presented
the check to FirstBankwhic pai d it and charged Dandés account $80, O

On July 20, 1999, Dan received his bank statement and cancelled checks from First Bank and discovered
the check altered by Tom. As a result of a fandanti c
traced Frankds actions.

On July 22, 1999, Dan asks you to explain the rights, liabilities and defenses of Dan, Bob, Frank, Tom
and the banks relating to the checks. What do you tell him and why?

WSB 3/9912

August of 1998 was a very bad month fdex Quimby. In July, he had answered the doorbell at his
Colfax, Washington, home to find the famous radio personality Revered Smith soliciting money. Alex wrote a
$1,000 check, payable to fiRever end S mnadthéd.béenin Russax | e a
all summer. Realizing the check had gone to an impostor, Alex called his bank, BigBank, and told them to stop
payment . BigBank told him the check had already bee

Alex also got a letter fromiBBank informing him that his checking account was overdrawn by nearly
$5,000. Upon investigation, Alex learned that a blank check had been stolen from his checkbook, which always
sits on top of his office desk. The janitor had taken the blank checle hikohame in as payee and crossed out the
words fito the order of . 0 The check then read fdPay
stamp (kept with the checkbook), and cashed it in for $5,000. The janitor is long gone. BigBaflexoid
could do nothing for him.

To make matters wor se, Al exds bank statement i nc
had been paid by BigBank for $1,500. Al ex |l earned t
it to $1,500. Peter had negotiated the check to Helen, who knew Peter was only owed $500. She deposited it with
SecondBank. SecondBank presented the check to BigBank, which paid the $1,500.

Discuss the rights and liabilities of Alex, BigBank, Peter, 8dBank, and Helen on the checks.

WSB 7/9818

Ray was Samés employer in Ol ympi a, Washington. (
check payable to Ray. Sam stole the check and modified it to make himself the payee. Sam then wsgd the ch
on June 26 to purchase a wused car from Warren. Sa
Warren./ s/ Sam. 0 Warren in turn wused the check on
Vancouver Coffee Company (VCC). Warrensighede back of the check, HAWarren,
VCC then purchased a forklift from Terry on July 1 for $30,000. VCC paid for the purchase by signing
the back of the $10,000 check with a blank endorsement, and signing a $20,000 promissory nobée, tiaeed
July 1, 1998, was signed with authorization by Victo
provided:
VCC promises to pay to the order of Terry $20,000 plus interest at 10% per annum from
date until paid. This note is secdriy collateral described in a security agreement dated
July 1, 1998, between maker and payee of this note. The note shall be payable from cash
flow as business permits, but shall be paid in full no later than July 1, 1999.

VCC
/sl Victor, Owner
Tey 6s |l ender , Ut opia Bank, accepted the check an
line of credit with the bank. Terry signed the prom
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After timely inspection of the forklift, VCC discovered a nonrepairatgéect of which Terry had been
aware. VCC immediately stopped payment on the check to Terry and repudiated the forklift purchase and the
note. At the same time, Ray discovered the theft of the check and demanded its return, or the money, from VCC,
Terryand Utopia Bank.

Discuss the civil claims and defenses of each party as to the check and the note only.

WSB 2/9713

On October 1, 1996 Mocha, Inc., a Washington corporation, borrowed $10,000 from Peter. In exchange
for the loan, a document entittddL o an Agr eement 0 was signed by Mochads pr.
Peter, which stated:

October 1, 1996 Seattle, Washington
Mocha, Inc. agrees to pay $10,000 to the order of Peter within 60 days, with interest.
Mocha, Inc. s/sOliver

On October 5, 1996, Peter signed the Loan Agreement,
exchange for Harryds $9,500 check payable to Peter.

Peter immediately wrote down the account nsumber for
check and signed HisPeame:. oiLPane#l199@n placed the chec
mortgage bank. Later that day, Tom removed Harrydés chec
check cashing business, andhardtl Harry6s check to the cashier. The cash
had Tom write his driverds |license number on the back of

On October 10, Harry gave t hennd b aew selndawveDemasnt A t o h
a wedding gift Harry signed the document: ATo Donna ar
a house, Harry. o

On October 12, 1996, Harry placed a writtThen stop pa
check was returned to Quick Cash by Harrydés bank.

On December 1, 1996, Donna and Don demanded payment of $10,000, plus interest, from Mocha, Inc.,
which claimed insolvency and did not pay.

Notices of dishonor have been sent to all parties, dinthe events described occurred at Seattle,
Washington.

Discuss the transactions and all rights and liabilities of the parties.

WSB 7/969

Gary owns a gift shop in Seattle, employing Bill as bookkeeper. On July 1, 1996, Bill prepared the
s h o p yrdl ang @nt checks in his handwriting. Gary signed each check. One payroll check dated July 1, 1996,

was made payable fito the order of Billodo for $4,000 dr awl
July 1, 1996, was in the amountof 3 0 and made payable fAto the order of La
rento were written in the | ower |l eft corner.

On July 2, 1996, Bi |l l altered his check by adding a
to AFour Thouead dioF cswr ttyhafthoius arnd. 0 Bill signed the bac

account at Second Bank. Later, Bill withdrew all the money from his account and fled the state. Second Bank
presented the check to Fir satcouBt$40J000whi ch paid and charged
Lance signed the back of his check but lost it on the way to his bank on July 10, 1996. That afternoon he
informed Gary of the loss. Gary properly placed a-gtayment order on the check with First Bank. Passerby
Pete found the chednd used it to pay for a car he purchased from Chuck, a Seattlearsgelaler. Pete wrote,
APay to the order of Chuckodo on the back of the check and
did not require Pete to identify himself or expléiow he came into possession of the check. Chuck deposited the
check in his account at Third Bank. Third Bank presented the check for payment to First Bank on July 15, 1996.
First Bank refused to pay pursuantto agtoay ment or der phécklyesdry anQulyll@ 6996 6 s ¢
after Lance called him.
On July 16, 1996, Gary received his bank statement and discovered the check altered by Bill.
On July 17, 1996, Gary asks you to explain the rights, liabilities, and defenses of Gary, Bill, Lamce, Pet
Chuck, and the banks. What do you tell him and why?
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1.

IA

B/

/C/

IC/

B/

/DI

SECTION 2

UCC - COMMERCIAL PAPER AND RELATED ARTICLES

Multiple Choice Answers

There is no indication the instrument is only
payable at a future date and therefore, is
payable on demandB is incorrect because
negotiable notes contain a promise to pay
while checks or drafts contain an order to
pay. C is incorrect because Smythe is the
drawer. D is incorrect because the drawee
is primarily liable.

Three party paper is normalydraft. A is

incorrect because all the NUTSS elements
are present. C is incorrect because this is
not a buyerb6s wri
draft in the future. D is incorrect because
checks are payable on demand and this

instrument specifies a futurayment date.

A trade acceptance. A is incorrect because
the document appears to meet all the
NUTSS elements and there is no rule that
the same party cannot be both the payee
and the drawer. B is not the best answer
because this disregards the egtance
language of the document. D is not the best
answer because the instrument is not issued
in bearer or registered form.

The element of negotiability words

fi o r d-eis dnissing and therefore the
instrument is nomegotiable. A is incorrect
because the instrument is not negotiable. B
is incorrect because Rapid still obtains all
rights of his transferor. D is incorrect
because the instrument is transferable if
Green indorses.

Such an express condition precedent
renders the instrumemionnegotiable. A,

C, and D are incorrect because such
statements do not make the instrument
conditional.

The time certain element is missing because
the date of the final estate distribution is
uncertain as to time of occurrence. A is
incorrect because the instrument is not
negotiable. B is incorrect because the lack
of a date is not the reason for the

i nstr umemgobabilty. n oQ is
incorrect because a statement of the source
of the agreement does not render the
instrument conditional.

tten

7. B/

8. IC/

A certificate of
acknowledgement of receipt of money and
a promise to repay same in the future. A'is
not the best answer because the additional
language does not appear to violate a
NUTSS element. C is incorrect besawa
bankerd6s draft is a
on funds on deposit in another bank. D is
incorrect because a
buyerés written prom

Not even the payee can have the option to

p r agetdive aormbney irh camcellation aof the

9. IC/

10. /B/

11. /C/

12. /B/

ingrument. A is incorrect because the
instrument is not issued in bearer or
registered form. B is incorrect because the
note is nomegotiable. D is incorrect
because Smalley can transfer the instrument
by delivery and indorsement.

Not even the blder can have the option to
receive nommoney in cancellation of the
instrument. A is incorrect because pesos
are the official currency of Mexico. B is
incorrect because an acceleration resulting
from a default does not violate the time
certain requiremnt. D is incorrect because
UCC 3.106 specifies payment limited to the
entire assets of a partnership does not make
the instrument conditional.

All the NUTSS elements are satisfied. A is
incorrect because the instrument is
negotiable. C is ingoect because the
document is not a promise to honor a draft
in the future. D is incorrect because the
instrument does not represent ownership of
goods.

All the NUTSS elements are satisfied. A is
incorrect because UCC 3.106 specifies that
a satement of the security given does not
render the note unconditional. B is
incorrect because permitting prepayment
and requiring the maker to pay attorney
fees and collection costs does not negate
negotiability. D is incorrect because the
instrument is ot issued in bearer or
registered form.

The only correct statement. A is incorrect
because a draft and a note are treated
differently. C is incorrect because even if
the contingency occurs before the due date,
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13. /D/

14.

15. /C/

16.

17. D/

18.

19.

B/

IA

IA

IA

the instrument remains nawegotiate. D

is incorrect because an antedated instrument
would not be negotiable prior to the stated
date.

The Bank can sue on the note or liquidate
the collateral see Article 9 section. A, B,
and C are incorrect because there is no such
condition gven in the facts.

A holder qualifies as an HDC in the amount
of value given before receiving notice of
fraud in the inducement. Industrial will
qualify as an assignee for the additional
$2,000. A is incorrect because a 25%
discount is genergl not large enough to
constitute prima facie evidence of notice of
the defense. C and D are incorrect because
$1,000 is the correct amount.

The maker remains liable for the original
amount. A is incorrect because Dodger has
no defenses againanyone. B is incorrect
because a stop order is good against any
party presenting the instrument for
payment. D is incorrect because the
customer's stop order is effective despite
any alteration of the instrument.

Only the payee could have ahe FINN
elements. B is incorrect because a
reacquirer who was not originally a holder
in due course would lack one of the FINN
el ement s. C is
val uedo el ement i s
because the fAshelter
personal HDC; only that the rights of an
HDC may be assigned to a holder.

Any holder can fill in the date if the maker
has | eft it blank.
certaindo requirement
date the instrument was executed. A is
incorrect because Globe may still be able to
qualify as a holder in due course. B is not
the best answer since the facts do not
di sclose Dixieds
because failure of consideration is a
personal defense that is no good against a
holder in due course.

A good statement of the real defense of
material alteration. B is incorrect because
the bank is under no responsibility to pay
out funds in excess of those on deposit. C
is incorrect because material alteration is a
real defase. D is incorrect because Wilbur

remains liable for the original tenor ($80).

As between the holder in due course Good
Luck and the employer Dilworth the

20.

21.

22.

/DI

ICI

IC/

defense is not good because unauthorized
completion is a personal defense. B is
incorrectbecause Excelsior did not issue a
stop payment order to the bank. C is not
the best answer because the makers
negligence contributed to the theft. D is not
the best answer because negligence can be
imputed through the doctrine @és ipsa
loquitur.

A capacity defense is a real defense and
good against a HDC. A is incorrect

because failure of consideration is a
personal defense. B is incorrect because
unauthorized completion is a personal
defense. C is incorrect because a condition
precedent nfulfilled is a personal defense.

Ownership claims are personal defenses
that are no good against a HDC. A is
incorrect because bankruptcy of the maker
is a real defense. B is incorrect because
infancy is a real defense. D is incorrect
becausdorgery is a real defense.

Calhoun is not a holder in due course
because he didnot
Travis by negotiation. Negotiation of order
paper requires indorsement. Nonetheless,
the shelter rule allows him all the rights of
the hdder in due course, Travis. An
assignee without indorsement can demand
an unqualified indorsement. A is incorrect

i ncor r ec tbechusecan anteeedent tebt quilifies as the
mi ssingfiforD viasl uiedc ofrrea ewitr ement .

r ul e becadse €ahoun s hot pensamallyt a holder

24. /Bl An assignee

D is incorrect because
signature

in due cours.
Travi so
negotiation.

D28. Mo A subseguefit hoider in duk eourde ofibearer
Noapar Svsuld wrevailhover bote the maker

and an indorser up the chain. The UCC
rule is in contrast to the common law rule
that a thief cannot transfer valid title. B is
i ncorrect because

i nt ent i ouwngualified @dorsesneni eopverted erdet

paper to bearer paper. C is incorrect
because Article 3 of the UCC controls. D is
incorrect because bearer paper can become
orderpaper and vice versa.

receiving an instrument
without indorsement can demand an
ungualified indorsement. A is incorrect
because Farley lacks the negotiation
element of FINN. C is incorrect because an
assignee does not obtain bettights than

the assignor. D is incorrect because the
UCC does not provide for any grace period
or retroactive treatment concerning the
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25.

26.

27.

28.

29.

30.

IC/

/DI

/D/

IC/

B/

IC/

HDC status. promise to accept the tendered sum in full
accord and satisfaction of the balance of the

Secondary liability rests with the indorsers debt. A and B are incorrect because the

and Haskiné6s indor sement idebtisawmiquiddted. Dtisinrorrect becguse

of the ladler. Haskin is liable to everyone crosi ng out ipay ment i n

below her. A is incorrect because affect the accord and satisfaction.

insolvency may mean bankruptcy which

constitutes a real defense. B is incorrect  31. /D/ Article 3 excludes investment securities

because the bankruptcy trustee would assert from its jurisdiction so that Article 8 has

ownership to the bank accounts and no right sole authority. A is incorrect because a

of setoff would le allowed. D is incorrect promissory note that meets the NUTSS

because Haskin and Carlson became mere elementscould be commercial paper. B is

unsecured creditors. incorrect because a draft is three party
paper that can also be commercial paper. C

Edwar dos unqualified iisnirttarrecs beqawse & negotiable certificate

converted the instrument to bearer paper so of deposit is covered under Article 3.

that only delivery by Olsen was necessary.

Ol senbs signat uryeA was 32t A 40 days after aneegest avinich is uncertain of

is incorrect because Edwa nareg is notgpayalewar acdefinite ime.

necessary to negotiate the order paper. B B is incorrect because the security

and C are incorrect because even a qualified provision does not make it nexegotiable.

indorser has warranty liability to all C is incorrect because the note is on

subsequent holders under UCC 3.417. negotiable. D is incorrect because the
instrument is a note, not a sight dratft.

An accommodation indorser is ligbto all

subsequent indorsers. A is incorrect 33. /C/ The best answer because the stop payment

because the instrument satisfies all the order would be effective against the whole

required elements of NUTSS. B is world. A is incorrect because a thief cannot

incorrect because this is not a partnership or transfer rights he does not have. B is

equal maker undertaking. C is incorrect incorrect because such an individual would

because Micro can proceed against both the not take through a proper negotiation

make and the accommodation indorser but process. D is incorrect because forgery is a

is limited to one recovery. real defense.

Fraud in the inducement is a personal 34. /C/ The UCC will strike a restrictive

defense that is no good against a HDC. A indorsement that purports to preclude

is incorrect because t he fuibef &ransfer ef dhe unstaraenti A is

against the maker, not her agent, Union incorrect because a restrictive indorsement

National. Thebarkks duty i s to its mayimmsetreasonaBle conditon B is

is incorrect because t he ikDr@@ becabse th& hoides in dus ttourse

one of the parties to the dispute. D is status depends on the FINNS elements and

incorrect because the HDC collects to the a mere restrictive indorsement would not

full extent they gave value. change the rule. D is incorrect because the
indorsers  remain  secondarily liable

The UCC allows a HDC to prevail even if regardless of their indorsement type.

the bearer instrumemtas previously stolen.

A is incorrect because the common law 35. /B/ B is the only untrue statement because a

treatment (the thief cannot transfer valid iwithout recourseo indo

title) does not apply to Article 3 that he knows of no defense good against

instruments. C is incorrect because a him. Warranty liability for a check may not

special indorsement converts bearer paper be disclaimed. A, C and D are true

to order paper. D is incorrect lzese statements.

Rot héds blank indorsement converted order

paper to bearer paper so no indorsementby 36. /A/ An indorser vayment si gn

Weber was necessary. guaranteedd becomes pri
the maker and a proper holder in due course

Because there was a bona fide dispute, the could make a direct demand for payment.

debt was unliquidated. Jones gave up a B i s incorrect becaus

legal right to sue for inadequate services. bankruptcy is not a prerequisite to a

This detrimnent to the promisee is sufficient ipay ment guaranteedo in

consideration to

support

in®mecttbbcause thiam s | the e abndition
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precedent necessary

guaranteed?o i ndor ser .42. /A/ A is the best answerr becausdh e

because Smithodés | iability neglgense wilengtde d progerodefense

imposed by the UCC warranty section. against third parties. B, C, and D are
incorrect because these are proper reasons

37. /Bl These condition precedents must be for refusing to pay a presenting party.
satisfied before propesecondary liability
would attach to Harris. A is incorrect 43. /C/ An oral stop payment is good for 14 days.
because the bankruptcy of the drawer is not A is incorrect because theadvee bank has
a condition precedent to an accommodation no responsibility to third parties. B is
indorserds liability. C insorrectcbécauseham orhl estept payemens i e r
because Harris has a right of effective. D is incorrect because if Glenn is
indemnification or reimbursemefrom his a holder in due course he may be able to
New York friend. D is incorrect because an prevail against the maker.
accommodation indorser has no implied
warranty liability of any type. 44. |C/ Upon certification, a bank becew

primarily liable and the drawer and former

38. /D/ The best answer and a good statement of indorsers are discharged. A is not the best
the Iiability of a ficol | answeribecause grimary lability & with the
indorser. A and B are incorrect because party who should pay in the ordinary
Lamb becomes liable in contract only after course. B is incorrect because certification
a judgment is returned unsatisfied against is not mandatory on banks. D is imart
Gold. C is incorrect because the maker is because certification and dishonor are not
primarily liable. equivalent.

39. /B/ Unauthorized completion is a personal 45. /C/ Certification at the request of a presenting
defense, and a forged signature is a real party will release the drawer. A is incorrect
defense. Normallgood against a holder in because failing to certify a check and
due <cour se, t he mak er 6 s dishogdring @ eheak are nat ialWwdys related.
recharacterize this defense from real to B is incorrect because refusal to certify is
personal status and therefore allow a holder not dishonor. D is incorrect because any
in due course to collect. A is incorrect party may attempt to obtain certification.
because Morris will collect on the
instrument. C is incorrediecause Brown 46. /C/ The bank has three business days to
may not avoid liability for their own formally dishonor a credit. A is incorrect
negligence in prsigning checks. D is not because usually there are conditions
the best answer because the common law associsgd with the credit that the
rule is theft constitutes conversion which beneficiary must comply with prior to
prevents any assignee thereafter from drawing on the credit. B is incorrect
receiving valid title. because a bank is required to examine the

credit to determine if it is irregular on its

40. /B/ The orignal instrument was order paper face. D is incorrect because UCC 5.116
because it specified a named payee (Wolf). states the right to draunder a credit can be
Wolf's unqualified (or blank) indorsement transferred or assigned only when the credit
does not specify a particular new indorser; is expressly designated as transferable or
therefore the instrument became bearer assignable.
paper. Thornoés i ndor sement wa s speci al
because he spéied the next transferee, 47. /B/ Payton has legal title to the document. A
Vernon, and this converted bearer paper to forged indorsement means subsequent
order paper agai n. Ve r n dolders ard metk @assigneas &ithtno greater
speci fying Yul ebs i ndor s eights than théirnassignor,athe khief. A is
reconverted the paper to a bearer incorrect because Slate has no rights to the
instrument. document. C is incorrect because Boyd

sold its interest to Payton. D is incorrect

41. /A/ Both these statements are true. The maker because unless Payton was negligent,

(Faye Srith), in effect, guarantees payment
will be made upon presentment of the
instrument.  There is no restriction on
further negotiation imposed by the maker.
Generally the UCC voids restriction on
subsequent negotiation.

for

48.

1B/

a fcoll ecti on

Payton has no responsibility to Slate.

A true statement. A is incorrect because
Article 3 of the UCC excludes Article 7
bills of lading from the commercial paper
category. C is incorrect because a good
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49. /D/

50.

51.

52.

53.

IC/

/D/

D/

/DI

faith purchaser of the bill of lading could

take clear of the defense. D is incorrect
beause the bill holder has the ownership
rights.

iDue negotiationo is
that the transferee did not take by
indorsement if the instrument was bearer
paper. A is incorrect because due
negotiation must be in the ordinary course
of business. B is incorrect because UCC
7.501 specifies #fAdue
by purchase (and thus not in payment for a
money obligation). C is not the best answer
because UCC 7.104 specifies such
documents are negotiable only if by its
terms the gods are to be delivered to
bearer or to the order of a named person.

If the warehousemen fails to exercise
reasonable care, he may be liable to the
owner of the warehouse receipt. If Jones
has properly assigned his interest, the
assignee wouldlso have this right. A is
not the best answer because Jones would
have to indorse the warehouse receipt; mere
delivery would not be adequate. B is
incorrect because risk of loss passes to the
assignee upon receipt of a properly indorsed
receipt. D is nbthe best answer because
the UCC states that due negotiation only
applies if the holder purchased the
document in the regular course of business.

Because the workhouse receipts were
delivered to a named persenBaxter- a
proper indorsement isenessary. Kent
cannot validly negotiate the warehouse
receipt by mere delivery and therefore
United does not take free and clear. A is
incorrect because
forgery and therefore of no effect. B is
incorrect because Kent could natsg title;

the status of the purchaser is irrelevant. C
is incorrect because there is no negotiations
notification requirement.

The UCC broadly defines investment
securities in Article 8. A is incorrect
because an investment security can be in
bearer form. B and C are incorrect because
the UCC provisions contain neither of these
requirements.

ucc 8.303 speci fies
purchaser takes the security free of any
encumbrances or claims except theft or
forged instrument. Loss is na real
defense. A is incorrect because Waldorf
does not take the security subject to
Hargroveds cl ai ms.

stock certificate is not an Article 3
negotiable instrument. C is incorrect
because Apex is not liable for transferring
thestock certificate.

Bh t/A/ Béchusectheye ate idsyed ih tegistefed form

they are investment securities. Dwight

appears to be a bona fide purchaser who
would take the security free of any adverse
claims. B is incorrect because registration
is not a prereggite to negotiability. C is

n e g oincorract ibecause tmauigstrumdnte is an

55.

56.

57.

58.

IA

IC/

Kent 6s

D/

/Bl

S

investment security, not commercial paper.
D is incorrect
order of 0 or
required for negotiability.

The procedure necessaty negotiate a
document of title depends upon whether the
instrument specifies a named consignee or
is a bearer document. If an order
document, delivery and proper indorsement
is necessary. If a bearer document, only
delivery is required. B is incorrebecause

a bailee is the person receiving the goods
for storage or transport while the consignee
is the ultimate customer to receive delivery.
C is incorrect because the document of title
rules apply to both goods to be stored and
goods to be shipped. iBincorrect because
the document of title rules apply to both a
bill of lading and a warehouse receipt.

Ajax is the named consignee. Therefore the
goods must be delivered to Ajax or to a
person presenting the bill of lading properly
indorsed byAjax. A is incorrect because
t he carrieros i en

storage charges is effective against even the

consignor. B is incorrect because the
icanrigr anaydliminite liahility. waissincerrect
because the facts do not say the bill is
nonnegagble.

The carrier must deliver the goods to the
consignee if one is specified in a
nonnegotiable bill of lading. A is incorrect
because if the bil of lading is
nonnegotiable the goods can only be
delivered to the consignee.

The selleror transferor of a negotiable

warehouse receipt does not warrant the
warehouseman will honor the instrument.
A\lb tbenother tifirde dmplied warranties are
normally made by a transferor.

incorrect because a
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SECTION 2
UCC - COMMERCIAL PAPER AND RELATED ARTICLES

Answers

These sample answers selected by the Bar Association are actual answers written by successful bar japplicants.
They are not intended to be fimodel 0 or fperfect/d0 answers

WSB 7/0218

These transactions are governedAticles 3 and 4 of the UCC as adopted in WA. Article 3 applies to
negotiable instruments and Article 4 deals with bank transactions and theustoRer relationship.

Under Article 3,when a negotiable instrument is negotiated to a holder in due ctlueskolder in due
course takes the instrument free of personal defenses and subject to only real .deféwesesal defenses are
forgery, fraud in the factum, duress, discharge in insolvency, suretyship with notice, and statute of limitations.

WasKait i n6s check to @ Monr? &adegdiabla mgrartent & B I) @ritténniis t r u me n t
unconditional, iii) promise or order, iv) signed by drawer or maker, v) to pay a fixed amount of vi) money, vii) on
demand or at a specified time, viii) with bher unauthorized promises or conditions, and ix) for note, made
payable to order or to bearer. The check to Monroe and all the checks in the problem appear to be negotiable
instruments.

Was Kbés stop paymteppayment atderris valiarfil4 dhys if oral and 6 months if
written i f a) it identifies the check sufficiently, and
oral stop payment order was valid, but was not in force in early March (more than 14 days) whenkheashec
paid unless it was renewed.

Was the $15,000 check properly pay&lé bank has a duty to its customer to pay properly payable
checks and not pay checks that are not properly payable. A check authorized and signed by the drawer is properly
payableabsent a stop payment order, death, staleness, or some other exception. A drawer bears the burden if a
check is properly delivered to an imposter. K6s <check
negligence.

Is K liable for the checks depited by Arni€? A check not authorized by the drawer is not properly
payable and a drawer will not be liable unless his/her negligent conduct contributed to the loss. Here K will not be

liable if A wasnét authorized to finalize signatures on
Can BigBank recover from YorR A presenter makes three presentment warranties, as do all prior
transferors. They are i) good title, i) no materi al

unauthorized. Because the accountant depositadisant sums in his personal account, York may have been on
notice that the drawerd6s signature was unauthorized.
Can K recover from York A holder in due course takes free of personal defenses and subject to only
real defenses. A holder in due coursene who a) gives value, b) in good faith, and c) without knowledge or
notice of any defenses or problems with the instrumeviark probably was not a holder in due course because

the misspelled indorsements an djivdnaatiagefprableoint s to Ads acc
Were the janitor checks properly paidA drawer cannot avoid liability arising out of checks fraudulently
written due to her own negligence. Because K |l eft the

bankfort he j anitor6és misconduct.

Was K a holder in due course as to the $200 chefdee rule above.) K was a holder in due course of
the check. Under the shelter rule, a transferee receiving a gift assumes the status of the transferor unless they were
partyto the fraudulent conduct. Here N was not a party to the conduct, so he would be considered to have holder
in due course rights as a result of the gift from K.

Who is liable to K for the $180 differenee A transferor of a negotiable instrument makeg fiv
warranties: i) good title, ii) genuine signatures, iii) no material alteration, iv) no notice of defenses, and v) no
knowledge of insolvency. Because there was a material alteration when K endorsed and transferred the check to
N, she breached her trdes warranty and is liable for the $180. It would be difficult for her to recover from
anyone other than the employee who stole the cash.

Is Arnie liable for the 15 checks deposited to Ydrisood title requires proper indorsement and delivery
for orderpaper and possession if the instrument is bearer paper. Although Arnie never signed his own name, the
order paper was not properly endorsed and therefore Arnie breached the good title and no defenses warranties
when he transferred them to York.

® The instrument must also be properly negotiated to the HDC.

10 5he is overdrawn $7,000 so the total & 115 checks is somewhere above that but could still be around an average of $500

to $600 per check which is not | arge. The bank has no clue as
104 Course 5309 Copyright 20. The Primer Series programs have a quarter century success in training professionals.



Conversim Both A and the janitor will be liable for conversion for their actions.

WSB 3/0%12

This question is governed by UCC Articles 3 and 4 regarding commercial paper.

Definitions: A negotiable instrumeris a writing, signed, containing an unconditiopabmise or order to pay a

set amount of money to payee at a set or readily discernible time, without unauthorized conditions. A check need
not be written to bearer or to ordelegotiationoccurs when a negotiable instrument is transferred for value. A
Holderis one who has possession of the negotiable instrument, and good title thdtdefin due course (HDC)

is a holder who takes for value, in good faith, without knowledge of defenses or problems in payment. When a
negotiable instrument is negated to an HDC, the HDC takes subject to real defenses and free of personal
defenses. Real defenseclude fraud, forgery, alteration, illegality, incapacity, duress, discharge, surety, and
statute of limitations. A drawee bank must pay all checksattegiroperly payablend may not pay those that are

not. Transfer warrantiesarel) good title; 2) genuine signatures; 3) no material alteration; 4) no defenses to
payment; 5) no discharge of the obligatidPresentment warrantiese 1) good title; 2) @nuine signatures; and 3)

no material alterations.Conversioni s t he i ntentional interference with
taking it. (A) Jones Checks Checks are generally negotiable instr
(BJ) is liable to ZRocks for conversion. When he cashed the checks, he braemhsfér warrantie® Big Bank,

because he knew that there were defenses to payment and that he did not have good title to the checks. His
indorsement, and the fact that haaibed value for the checks, give risectintract liabilityon the checks. The

liability and warranty benefits run to albsequent transferedyecause of the indorsement and consideration, so

Big Bank, First Bank, and-Rocks can all sue BJ, if theyr find him. ZRocks can argue that the checks were

not properly payable by Big Bank because the accoun
checks in his personal capacity, not as agent of JH. Thus, they were not properly payable Bank Biged,

giving rise to liability to First Bank and-Rocks. The fictitious payee and indorsement do not render the checks
improperly payable. When Big Bank presented the checks to First Bank for payment, Big Bank violated
presentment warrantilsecal s e Bi g Bank knew there was a problem v
signature/capacity, so Big Bank will be liable to First Bank for this breach. As far as First Bank knew, the checks
wereprobably properly payablexcept for the indorsement fyd e m. Again a fictitious
risk to bear. ZRocks will claim that the checks were not properly payable. In its defense, First Bank (FB) will

cite drawer negligencén leaving the preprinted checks accessible. Furthd®paks didnot check their bank
statement very quickly, to alert FB to the problem. A busines$@atays to reviewts bank statements for

errors. Zoe may just squeak in under the wire here. Big Bank may not be an HDC, because BJ did not have good
title to pason. Even if it is, illegality will be a real defense to the HDC.

(B) Danbés [MDan anhd Georde lwid lbeliable for conversion to Z. Neither D nor G is an HDC, since

both took knowing that the check had bedtered Even if they were, alteratn is a real defense. D and G
violatedtransfer warranties i nce t hey knew that t he c¢ herogerlypanifitheb e e n
alteration was noticeable, did if not. The check was in violatiggregsentment warrantidsy G since he kaew it

had been altered. Gds bank violated pr eRoeksimusteayt war
only the unaltered amount of the check. FB can sue other bank, G, and D to collect the rest. G is a donee, so
cannotbe an HDC, altbogh he coul d shelter with D if D were one,
(C)$25,000 Check.L convertedthe check. Second Bank did rmioperly pay s i n ¢ éndoideamert Was
restrictive for deposit only into Roc ks account . M6 s B a n kcheakl fa the ssrheo u | d
reason. Both are liable to-Rocks. Breaches of transfer warranties by L and Second Bank, since L knew the
check was stolen, and Second Bank should have observed the restrictive indorderasehtment warranties
breached as wellofr the same reason. None of the parties ar
indorsement, and exchange of the check for consideration, mean that she has contract liability to Second and First
Banks, and to RRocks. Possible defense of drawepligence for mailing the check instead of walking it in, but
restrictive indorsement may negate.

Zoe is just under the time limit for 60 days to notify the First Bank of problems with her statement.

WSB 7/997

Gov law- UCC art. 3 governs negotiablestruments, UCC Art. 4 governs bank/customer relations. Gen rule
when a negotiable instrument is negotiated to a holder in due course, the HDC takes the instrument free of all
personal defenses, subject only to real defenses.

Negotiable Instrumernequires a written promise (1) payable to bearer or order signed by the maker or drawer (2)
that is unconditional (3) on demand or at a definite time (4) to pay a fixed amount of money. Here, appears to be a

Course 5309 Copyright 20. The Primer Series programs have a quarter century success in training professi@#als.



valid negotiable instrumentpayable on demand, whever presented to drawee bank. Note that checks need only

say MfApaynottoodsterticc.t adherence to t-therevilidbayabl e to the orde
Negotiated Check to be properly negotiated, a check must be properly indorsed if order papeelaeded to

holder. If bearer paper, only need delivery. Last indorsement controls. Here not a proper negotiation because

must be indorsed by Bob; however, if Frank signed as Bo
Bobds nanbes icnapagdanty first, then fipay to the order of Fr
check. Here, Frankod6s |l ater signature on back converted

HDC - a holder in due course is a holder (good title, possession) who takes instiuchgmtourse (for value not
executory contract) without notice of defects or problems. An HDC takes instrument subject only to real defenses
(fraud in factum, forgery, material alteration, incapacity, illegality, duress (physical), statute of limjtations
Further, a subsequent transferee can -steplhn® sheds eflatder i n he
assert same defensgs.

4 theories of liability- a holder can sue under (1) contract liabilifgrimary for drawer/maker and secondéoy

indorsers (signature liability); (2) breach of transfer warranty or presentment warranty; (3) conversion of
instrument; and (4) the underlying obligation.

(1) signature liability- for holder to recover against an indorser, he must first present ¢ok ¢t the drawee

(timely presentment, 30 days) bank, the bank must dishonor the check (not pay it), and notice of dishonor must be
given to the indorser. Best for an indorser to protect self by limiting liabifitywi t hout r ecour se. 0
Transfer warrantig- transferor warrants to transferee (gives value) that (1) good title, (2) no material alterations,
(3) no insolvency? (4) genuine signature, (5) no defenses. If transferor indorses check, the warranty runs to all
subsequent transferees who give vaiueo indorsement only to immediate transferee.

Presentment warrantiegpresenter of check warrants to bank that he is entitled to enforce cfiEBcgood title,

(2) genuine signature, (3) no material alterations. Drawee bank can seek recovery fredmiemresenter and

all prior transferees.

Underlying obligationis suspended upon issuance of check and holder may sue when dishonored or paid releases
suspension.

Conversiont ort remedy for wunl awf ul unaut hdonallyzed possession of
Drawee bank remediesa check must be Aproperly payabl edo which mean
c k. when shoul dndt) or wrongfully dishonor (not pay c¢k.

bank/customer contractual agrest), the bank must recredit customer account. First must seek recovery from

Second Bank for breach of presentment warranty.

Dands remedi es f see abdve miéssfor prapérlg pagablé. oThe Bank that accepted the ck for
$80,000 must recredt Dandés account for $72,000 (properly payable
payable. However, Bank may claim that Dan contributed to the alteration by not properly filling out the check
(negligence). Fault may lie 100% with Dameed to lo& a't face of check and see if b
notice that materially altered. If First Bank left holding the bag, it may seek recovery for breach of presentment

warranty against Third Bank or Tom (good luck!). Note that customer¢oomercial) s duty to discover

irregularities through bank statements and inform bank within 1 year.

Bob/Frank - First Bank here may recover from Second Bank, or Frank (good luck), or Bob for breach of
presentment warranty. Bob, as principal for his agent Frahkjim bl e because Bobés status di
disclosed, liable). Apparent authority will bind him because reason for third party to believe Frank, as agent, had
authority to signr however , Second Bank shoul doveis pgraoead actoonned Fr ank
Bob, if Iiable to Second Bank, may try to recover from
successful because F was his agent. B can attempt to sue F in action for conversion.

WSB 3/9912

General Governing lawThese questions are covered by Articles 3 and 4 of the UCC because they involve checks
which are presumptive negotiable instruments.

Negotiable Instruments A negotiable instrument is a writing, payable to order (specific payee) or bearer,
evidencing anunconditional promise to pay a sum certain amount of money on demand or at a certain time signed
by the maker Under the UCC, checks (as are present in these questions) are presumptively negotiable instruments.
Holders - Negotiable instruments (NI) can beansferred or negotiated by certain acts. Basically an NI is
negotiated when the transferee has good title and possession through delivery. Upon negotiation, a transferee who
received good title and possession is a fihol der. o
Reverend Smith Rule - Under Article 4 of the UCC, a drawee bank (BigBank) owes a contractual duty to a
drawer (i.e., the writer of a check or bank customer, here, it is Alex) that the bank will not pay any amounts under

1 An HDC does not assert defenses. The maker asserts defenssis fpegting the HDC.
2Actually the warranty is fAno knowledge of insolvency. o
10€ Course 5309 Copyright 20. The Primer Series programs have a quarter century success in training professionals.



a check that the customerpdoky Ravablué hBul eed MThi a
check that it is not authorized to do so by the customer (e.g., checks that are forged or checks that stop orders have
been placed on), the bank has fAwr onedfopdyloryan hutharigede d . 0
check, the bank has® Awrongfully dishonored. o

HDC - The general rule is a holder may become a holder in due course (HDC) if the holder (as defined above)
pays value for a NI in good faith, and has no notice of deficiencies engksf concerning the NI. Generally, an

HDC takes free from all personal defenses, but subject to all real defenses.

Smith Check By wr i ting a check to fAReverend Smith, o the f:
This imposter may then casheth check as fAReverend Smitho or negot i e
presented the check to BigBank and Big Bank paid the amount.

Hold - Generally, oral stop orders on checks are valid for 14 days. If a bank pays the amount of the check during
thistime, it is a wrongful honor. Here, BigBank has already paid on the check before the stop order was ordered.
Thus this was not a wrongful honor.

Wrongful honor- By paying the check to an imposter, BigBank committed a wrongful honor because it was not

aua hori zed by Alex to pay an amount to someone who i s
would have to reimburse Alexbs account for the amou
defense in that Alex was negligent whemwrote the check to an imposter. Alex had a duty to determine who he

is writing a check to and thus the bank should not b
the money back from the i mpostsetromerAlleaxstmacyh aammrcgwe dt
should | ose if it paid the amount in bad faith, but
Blank Check- This question also deals with an application of the properly payable rule. By paying the amount to
Janitor, BigBankcommitted a wrongful honor since the check was stolen and Alex did not authorize the payment.
Usually, if the customer notified a bank that a check was stolen within 1 year after receiving the check back, the
bank is responsib¥. However, BigBank would r gue t hat Al exds negligence in
the blank checks contributed to the cause and BigBank should be allowed an offset for comparative negligence.
This is a fact issue.

Missing language Alex will claim that the bank is respsible because the check was no longer a NI because
Janitor crossed out fAto the order ofo | anguage, a pr
| aw because fiorder o | anguage in no | oviigagertogo aftgrdther ed o
janitor and the bank will not reimburse the $5,000. Also, Alex will argue that the bank wrongfully honored by
paying a check when it knew Alex had insufficient funds. This will fail since, under Art. 4, a bank has the option

to pay or not pay overdrafts.

Peter Check Status- Here, we have a material alteration to the check. This is one of the real defenses that an
HDC takes subject to (as described above). By writing a check to Peter, the check became order paper. Peter
negotiated it to Helen meaning that he indorsed the check (i.e., he signed it since order paper must be negotiated
by indorsement and delivery). By indorsing the check, Peter became contractually liable for the amount (the
$1,500). Whomever is found liablt the end of the day may try to recover against Peter for the extra $1,000
(Alex will still have to pay the $500 that he originally owed Peter.

Helen- Based on the definition of an HDC (elements above), Helen would not be an HDC because she knew about
the r eal defense (i.e., the material alteration) that
real defense and any personal defenses of Alex. Moreover, by transferring the check to 2dBank, she incurred
certain transfer warrantiesdi, she warranted that she had good title, there were no material alterations, that the
signatures are genuine, the drawer is not insolvent, and there are no defenses). Since she received value from
2dBank, these transfer warranties apply (transfer wieisaare made by those who transfer and receive value) and

she breached these warranties. Also, Peter did not make transfer warranties to Helen or 2dBank or BigBank
because there is no indication that he received value from Helen for the’thatdo Helen and Peter made
presentment warranties (that they had good title and no material alterations) to BigBank. BigBank may sue Helen
and Peter under these warranties. Moreover, by signing as indorsers, Helen and Peter became contractually liable
for the amaint (on a secondary basis) as long as presentment occurred within 30 days of indorsement. Big Bank
may sue on this theory also.

BigBank - wrongfully honored the check for $1,000 ($500 may be paid under the original check). Alex has a real
defense (alteation) and BigBank violated its duty. BigBank may claim drawer negligence if Alex left too much
space for Peter to alter the amount.

13The bank also does not have to honor a check if there is not enough money in the account.
14 This would apply for forged (not just stolen) checks, in this case forgery ofdHeenr 6 s si gnat ur e. Howe v
signature was not forged because the signature stamp was used. The bank is not responsible. For stolen checks,tthe bank mus
be notified and a stop order placed before the checks are presented to the bank.
5 Endorement/transfer/presentation warranties are basically all the same.
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WSB 7/9818

Article 3 of the UCC applies to negotiable instruments. A negotiable instrument is a promise or om@er to p
containing an unconditional promise or order to pay a sum certain of money, at a definite time or on demand,
signed by the maker or drawer, containing no unauthorized promises. The check to Ray is a draft and checks are
negotiable instruments. Thegonissory note does contain a promise to pay to order a sum certain. The addition

of interest does not make the sum uncertain. The note does not condition payment and reference to how or when
funds will be sued to pay does not detract from its negotfabte. The reference to collateral is also permissible.

The note and the check are negotiable instruments.

The Check Was the check negotiated? A check that is made out to a specific payee requires that it be properly
indorsed and delivered to be negtdd or transferred. The very first incident that occurred was by Sam, who

fraudulently altered the instrument and signed his name
results in conversion. By stealing the check from Ray, Sam is fiabt®nversion to Ray.
What interest did Warren receive when he got the check

his alteration, created secondary liability. An indorser is liable on a draft as long as it is presented for payment

within 30 days of the indorsement and notice of dishonor is timely given. This indorsement by Sam is good for all
subsequent transferees, as well as the transfer warranty he made by indorsing and transferring. If delivery is done

without indorsement which igermissible for bearer paper (paper that is made to order of bearer or when an order

instrument is indorsed on the back) then the transfer warranty is only made to the next transferee. A transfer

warranty includes the warranty that the transferor has gjgedhas no notice that the signatures are not genuine,

knows of no defenses, and has no k'h samlicleallygteeachddthishe maker
warranty. All subsequent transferees can sue for breach of warranty.

Is Warren a holdein due course? A holder in due course is one who takes for value, in good faith, by negotiation

from one with good title, and with no notice of defenses that may be raised on the check. Value is anything that

supports consideration for a simple contrantl does not include a preexisting débtWarren and all other

subsequent transferees are not holders in due course because Sam was not a holder, he did not have good title to

give. A holder in due course takes free of personal defenses and only subgattdefenses: fraud in the factum,

forgery, material alteration, infancy, incapacity, illegality, duress, discharge in bankruptcy, and statute of

limitations. Even if Warren and the others were holders in due course, the check has been matzadilstradt

that defense could be raised. People who take without the protection of a holder in due course, take an assignment,
getting only those rights that the previous transferor
writingt firmectohworused he di sclandnsannat e held seeondarflyeliable.wAllr r ant i es
individuals are still liable for the underlying contract liabilities as they are not discharged until the note or draft is
properly paid. tif is only yadd to the bank e when V@@ indoraed it in blank, it created

bearer paper. The last indorsement controls what type of paper it is.

Is the bank a holder in due course on the promissory note? As stated above, the note is a negotiable. instrument

The note may be negotiated by delivery and indorsement. Here, there was both. The bank took it in good faith

and with no notice of claims or defenses. There is a question if it paid value. Article 3 has a more limited

definition of value and a preisting debt is not usually value. If no value, then not a holder in due course and

VCCb6bs defenses on the underlying contract may be raised
Probably not value and will take subject to theedeg.

What iis Victorés and VCCébs I|iability on the note? An ag
the president of VCC, likely had authority to sign. If he signed in an unambiguous capacity, then he likely bound

the principal ands not liable. Here, it was signed in the name of the company. It would be better if he clearly
showed that it was by Victor so it doesnot appear t hat
sufficient to bind the company and release faibility.

WSB 2/9713

Article 3 of the UCC governs if the fALoan Agreemento i s
order or bearer a fixed sum of money at a definite time or on demand, containing no unauthorized promises or
covenants. TiB writing is signed by Oliver, attempting to act on behalf of Mocha, Inc. There are no conditions on

the promise to pay to the order of Peter. The sum is fixed even though the interest rate is unattsdd

interest is at the statutory rate of 12% is payable in money at a definite time of 60 days. There are no other
promises in the document . Therefore, the ALoan Agreemer
promissory note. There is some ambiguity, but Mocha is proltablgnaker, even though its name appears in the

16 Also warrants that there are no material alterations.
17 payment of a preexisting debt is considered value for a negotiable instrument.

BAn endorsement of fiwi httadualfiabilitye Transfer waranties tannotibedistlained on a check.
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bottom left of the document, and Oliver signed in an arguably personal capacity on the bottempraghmably,

those listed in the bottom right are the makers and those in the bottom left are accomnpadagsn However,
since the note reads, i Moc ha, Il nc., agrees . . . 0 Mo
is primarily liable. Peter is the payee.

THE NOTE Donna and Don currently have possession of the note. Becausactpgyed it during their
marriage, it is presumed to be community property. A normal exception to the presumption is for gifts, but this is
clearly intended to be a community gift by Harry, si
note depends on whether they have the rights of a holder in due course. After the note was issued to Peter, he
negotiated it to Harry by signing his name, which was required because the note was order paper, and delivering it
to Harry. Harry was a holdéecause it was negotiated, and he had good tlilere were no forgeries. Harry was

a holder in due course because he paid val ue; he doe
faith without not i ce rserentavasya blank éndonssmemst to Harrp, sa itdbecénse beanerd o
paper in Harryés hands. He properly negotiated the

signature was unnecessary because it was bearer paper. His signature was nenfonbiddver, and his
restrictive endorsement is effective. Don and Donna were the holders of the note because it was negotiated and
because they had good title, no forgeries. T-itey wer
was a dit. However, they have the rights of a holder in due course because Harry assigned his own rights as such
to them by negotiating the note. Therefore, Don and Donna can enforce the note free of any personal defenses
there may be to payment of the noted abject only to real defenses of fraud in the factum, forgery, material
alteration, incapacity, illegality, duress, discharge in bankruptcy, suretyship defenses, etc. Mocha is insolvent,
supposedly, but there is no indication that its obligations havbgen discharged in bankruptcy. Don and Donna

are entitled to payment from either Oliver or Mocha, whoever is the maker. They may also seek payment from the
endorsers, because presentment and dishonor have been made, on the basis of their secoactagy kakbility

on the note. Transfer warranties exist, but are not implicated in this note. The note is due on 12/1. Someone must

19
pay.
THE CHECK A check is a negotiable instrument governed by Article 3. Harry is the drawer of the check, Peter
ist he payee, and Harryds bank is the dr awee. After

endorsement on the check, although he endorsed it in blank. Peter attempted to negotiate it to his bank; he
properly endorsed it because it warsler paper, but delivery may not have been effective because Tom took it.

Tom, the thief, is a holder because it was endorsed, he has possession, and there are no forgeries. Tom is not a
hol der in due course because hneegitd médte paehye wahlewek. t 07
endorsement was in blank, so the check was bearer pa
only deliver the check to negotiate it. Quick Cash is a holder because there are no forgetrigstaubssession

through negotiation, but it is not a holder in due course, because it has notice of the defense of theft, because of
Peterds restrictive endorsement. Quick Cash, howeve
check cahing places ought to know that a check with a restrictive endorsement is not commercially reasonable to
pay. Therefore, Quick Cash doesndédt have the right t
as theft. H a r wsgdgpaymént(mgktful plishonpriaftdr Marry pta€ed the stop payment order.

Tom incurred liability to Peter in tort for conversion when he stole the check, intentionally depriving Peter of his
ownership interest in the check in a significant manner. &ilpjlTom may be liable to Quick Cash for fraud by
intentionally misrepresenting the validity of the check. This was a material misrepresentation which Quick Cash
may have been justified in relying upon, which it did in fact rely upon, to its injury.

WSB 7/96-9

Are the instruments governed by Articles 3 & 4Rn instrument is governed by Articles 3 & 4 when it is
negotiable. A negotiable instrument is a 1) writing; 2) signed by the maker; 3) containing an unconditional; 4)
promise or order; 5) to payfaed amount; 6) of money; 7) to order or to bearer; 8) on demand or at a definite
time; and containing no additional promises. Here, the elements are satisfied by all of the instruments and thus
Articles 3 & 4 will govern the resolution of all of the tss.

Is Bill quilty of forgery? A person is guilty of forgery when 1) with intent to injure or defraud; he 2) makes, alters

or completes a written instrument. Here, Bill altered the check made out to him by changing the amount. Thus he
is criminally ligble and is also liable to Gary or Second Bank depending upon who got stuck with the loss (see
below).

Did First Bank violate the property payable rule by paying the altered chéckank is liable for all of the
damages proximately caused by the wronghror of a check. Here, the bank paid a check that had been altered
and thus wrongfully honored the check. As a result, First Bank will be liable to Gary for $36,000.

19Don and Donna have a secured interest in the note perfected by possession. They need to file a proper claim with the
bankruptcy court.
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Did Garybés negligence coWherndudaecd ot ¢ mercimribatesgoitheh e diloingpe ?
damages from a wrongful honor, the bank can set off some of its liability against the customer so long as its own
actions in paying the check were commercially available. Gary may have been negligent in not drawing a line

from the anount to the end of the line or something along those lines. If so, the bank could set off its liability.

Can First Bank recover from Second BankM who present a check for payment are deemed to make certain
presentment warranties: 1) that they havedyttle; 2) that there have been no material alterations; and 3) that

they have no knowledge that the relevant signatures are not genuine. Second Bank breached the second of these
warranties in that there was a material alteration in the amount. Asils ®econd Bank will be liable to First

Bank for the money First Bank will have to pay to Gary.

Can Second Bank recover from BilRgain, all who present a check for payment warrant that there have been no

material alterations. Here, Bill breached thiarranty. Thus, Second Bank can recover from Bill, if they can find

him.

Can Chuck recover from Pete on the car obligatigk? obligation is not discharged by payment with the note

until the note is paid. Here, the check was stopped. Thus, Chucked&®et on the obligation as he can sue on

the note (see below).

Can Lance recover from Gary on the contract obligatidm?obligation is not discharged by payment with a note

unless the funds are credited or the note is actually paid. Here, Gary spagpeeht on the check. Thus, Lance

can probably still sue to enforce the rent obligation. However, if Gary is liable to Chuck on the note (see below),

then the obligation will probably be discharged because Lance converted the note to bearer paieertlaaictiaé

loss was his to bear.

Can Chuck sue Gary to enforce the not@here a negotiable instrument is negotiated to a holder in due course

(HDC), the HDC takes free of all personal defenses and subject only to real claims and defenses. Thiks, if Chu

is an HDC, Gary would not be able to raise any personal claims and defenses against payment.

Is Chuck a holder in due coursé?holder in due course (HDC) is a holder who takes the instrument: 1) for value;

2) in good faith; and 3) with no knowledge afiy claims, defenses or irregularities. A holder is someone with
possession of the instrument and good title to it. For bearer paper, possession is sufficient to establish good title.

For order paper, there must be proper indorsement and deliverg, Eteuck had possession of the instrument

and the instrument was properly indorsed to him. Whether he took in good faith and without notice will depend

upon whether the irregularities of paying for a car with a bearer check made payable to someons else wa
sufficient to place him on notice that the instrument
irregularity, he may not have taken in good faith.

If Chuck is a holder in due course, what defenses to payment are available to Galy?eal gfenses are

available against a holder in due course. These include duress; discharge in insolvency; illegality; incapacity;

fraud in the factum; forgery; surety; statute of limitations; and material alteration. Here, since all signatures are
genuine andhere was no fraud that induced Gary to sign the instrument (fraud in the factum), Gary will have no
defenses and will be liable to Chuck on the note if he is an HDC.

If Chuck is not an HDC, can he sue Petéte, as one who transferred for value, isrdkto have made transfer

warranties: 1) that he had good title; 2) that the signatures are genuine; 3) that he has no knowledge of any
insolvency proceedings; 4) that there are no deficiencies; 5) that there are no material alterations. For bearer paper

all that is required for this is possession. When Lance indorsed the check, he converted it to bearer paper. Thus,

Pete breached no warranties when he transferred to Chuck.

Can Lance sue Pete for conversiobnversion is an intentional act causing stahtial interference with the
plaintiffés use and enjoyment of his property. Here, th
is liable for converting the check against Lance.

Can Third Bank recover against Garif?Third Bank creditd Chuckés account with the fund
not Chuck, may wind up with the loss. The rule is that one who takes an instrument from a holder in due course
takes shelter in the HDCO6s status as iththe $dleCstatus afich u s , Thi r
same limitation of defenses that Chuck would have.
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SECTION 3
UCC - SECURED TRANSACTIONS
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SECURED TRANSACTIONS
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SECTION 3

UCC - SECURED TRANSACTIONS

I INTRODUCTION

Article 9 of the UCC covers any transaction intended to create a security interest (Sl) in personal property,
fixtures, agricultural liens (covering farm products and the lease of farm property), and the sale of certain
intangibles. Effective on July 1, 2001, #engton adopted the new Revised American Law Institute statute.
Specific transition rules apply. This is incorporated in RCW 62A.9A.101 through 62A.9A.708. Washington has
eliminated the UCC Article 6 bulk transfer procedure which previously protedieda i ness sel |l er 6s
puts additional pressure on creditors to secure their obligation through a security interest in collateral.

Washi ngton

Rigos Tip: St ar t your answer by stating, AThe
cluding perfsonal

secut y interests (SI') in collateral i n

A. Purpose of Article 9

Creditors can reduce their risk if a debtor def a
repayment. Such a creditor only stands as a general creditor for the unsecured balance of the debt.

B. Overall Exam Approach

The typical Washington exam question facts involve one debtor (usually a businessman or farmer), three
or four creditors who qvide collateral and/or cash loans to the debtor, and one transferee who receives some
items of collateral from the debtor. The most effective approach is to begin by discussing the four subjects of
collateral categories, purchase money security interesat t ac h ment , and perfection.
security interest (SI) in their collateral separately (did they attach or perfect?). Conclude who has priority in each
item of collateral (usually a time line approach). For the creditors wiithity include a brief discussion of their
right of execution (fAstrict foreclosured or disposit

Il COLLATERAL CATEGORY

Collateral is the property subject to a Sl or agricultural lien.r& hee two general categories of collateral;
tangible goods and intangibles. The collateral categories are important because the rules concerning perfection,
filing requirements, and priorities vary between classes.

A. Tangible Goods

1. Classification: All goods are moveable and classified as inventory, equipment, consumer goods,
or farm products.

a. Inventory: Inventory is goods held for sale or lease in the ordinary course of business. This
includes raw material, work in process, and matertised or consumed in a business. [§8.102(a)(48)]

b. Equipment: Equipment is goods, other than farm products, used or bought for use in the
productive capacity of a business. Machinery, manufacturing equipment, furniture, computers, and office
equipment are examples. [§.102(a)(33)]

c. Consumer Goods: Consumer goods are used or bought for-bosiness, personal, family
or household purposes. Household furniture, a home television, or a personal laptop computer are examples.
There is no dollacap. [§ .102(a)(23)]

d. Farming Products: This includes crops, livestock and supplies used or produced in farming
operations. Wheat, potatoes, cows, and fertilizer are examples. Machinery used on a farm is equipment. [§
.102(a)(34)]

e. Manufactured Homes: This is a structure of over 320 square feet designed to be used as a
dwelling and includes contained plumbing, heating, air conditioning equipment, and electrical systems.
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2. Primary Use Controls: The emphasis is upon the use of theacdlle r a | in the debtor 6s
used for more than one purpose, the primary wuse control s
attachment. This characterization is unaffected by other later uses of the collateral by this debtor.

3. Example;: A horse offered for sale by a horse dealer
would be equipment used in a business. In the hands of a person buying the horse for personal recreational riding
purposes, it would be consumer goodss lta, in a farmerds hands, the horse cou
held for breeding.

Rigos Tip: The goodds coll ater al category stays consftant in t
(see bel ow). The deb ttocorsemerwsually) ara the aollataral ghay be ttansferiedte s s

third parties who change the use. Identify each change in your answer.

B. Intangible and Documentary Collateral

1. Instrument: A negotiable instrument or other writing which evidencefght to the payment of
money such as a promissory note. Transfer requires delivery with proper endorsement. The security interest in
such collateral is perfected by possession. (See UCC Article 3 Commercial Paper for details.) [§.102(a)(47)]

2. Document of Title: A document of title is that which, in the regular course of business or
financing is treated as evidencing that the person in possession of it is entitled to receive the goods it covers.
Examples include UCC Article 7, bill of lading, dnvarehouse receipt. They represent intangible ownership to
goods held by others. [§.102(a)(30)]

3. Chattel Paper: Chattel paper is a record which evidences both a monetary obligation and a
security interest in or a lease of specific goods or soéwd his may be tangible or electronic which is stored in
electronic or digital medium. A secured party may sell the security agreement itself along with his interest in the
coll ateral. An exampl e is a cons wareecardhichismassignad tb ane n t pur
finance company. [§ .102(a)(11)]

4. Account: An account is an unsecured right to payment of a monetary obligation whether or not
earned by performance. This includes business accounts receivables and credit cas. b@ah02(a)(2)]

5. Deposit Account: This is a bank demand, time savings, or passbook account excluding a
consumer &8s checking account. [A .102(a)(29)]

6. Investment Property: This includes certificated and uncertificated securities, commodity
accounts, and commodity contracts to buy or sell in the future. [§8.102(a)(49)]

7. Commercial Tort Claims: This is the right to pursue a defendant to judgment arising from a
cause of action in the cl ai mantnjus orleath.i[$.202(@)(13]r pr of essi on

8. Letter of Credit Rights: This is the rights to payment or performance under a UCC Article 5
letter of credit. [§ .102(a)(51)]

9. Policy of Insurance: Insurance is bifurcated as potential collateral. Originsliiance- say a

life policy covering the debtor/obligeri s not col |l ateral to the extent that th
the beneficiary designated in the insurance contract. But insurance claims that are derived from the destruction or
the involuntary conversion of secured collateral will be

10. General Intangibles: This is the residual category and includes copyrights, trademarks, patents,
franchise rights, software, and royalties. [§.102(a)(42)]

Rigos Tip: Most of these categories were added by the 2001 Revised Act. We believe that the exam tegting will
continue to focus on the first four traditional categories of tangible goods.

C. Proceeds

This is whatever the debtor acquires or collects from the sade, or other disposition of the primary
collateral. Proceeds are categorized as cash ecasin [§ .102(a)(64)]
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Rigos Tip: Early in your answer , state AThe UCC targible
consumer goods, farm procts, and manufactured homes, and proceeds therefrom. There are also infangible
categories including instruments, documents of title, chattel paper, accounts, deposit accounts, injestment
property, commercial tort claims, letter of credit rights, policyof sur ance, and gener 4l i nt

D. Identification Importance

Reasonable identification of the collateral is required. The more particular and detailed the identification
the better since the creditor has the burden to show that the good cotla¢éral. Such supergeneric descriptions
as fdall collateral,o dall assets, o0 or dall personal
purchasedo might not gual i fy. An addr e ged foatimder, | e g al
crops, or minerals. [§ .108]

Rigos Tip: Vague description of collateral is on every exam. Distinguish between SA and FS.

[l CREDITORS AND PURCHASE MONEY SECURITY INTEREST (PMSI) STATUS

A creditor is anyone owed money by the debté creditor who has a purchase money security interest
(PMSI) in goods is allowed special or extra rights i
between the collateral and secured obligation. This applies where the copatetesed by the debtor secures
repayment of the purchase price owed to the creditor. A creditor may be part PMSI and {ivtSiah more
than one item of collateral is specified (such as equipment anehafte ui r ed pr oper t ya)t;ust. i s
There are two acceptable methods of creating a PMSI. [§ .103]

A. Collateral Sale
This method applies where a creditor sells goods to a debtor and takes back a paper receivable secured by
the same goods. For example, when a consumer purciiasgspliance on credit from a department store, the

seller may retain a PMSI in the appliance collateral.

B. Loan for Specific Collateral

This method applies when a creditor, such as a commercial bank, loans a debtor money to buy a specific
asset froma third party. If the purchase money is used to acquire the same assets from the designated third party,
the creditor has a PMSI in that collateral.

C. Working Capital Loan

A bank loan for working capital purposes, such as a general line of atedd,not qualify as a PMSI
because it is not associated with specific collateral. While such a party still enjoys the usual rights of a creditor,
they are not allowed the special privileges of a PMSI.

D. Burden of Proof

The secured party claiming PM&thatus has the burden of proof to establish her status.

Rigos Tip: PMSI is a key concept and is typically worked into every Article 9 question. Discuss the two types of
PMSI s, and the advantages of PMSI| usstoataunsd. t hRea ye|xpcaerptti
attainment. . . the working capital loan. Analyze this PMSI concept for every creditor given in the questiof.

D. Advantages to PMSI Status

1. Household Goods: A PMSI in household goods is effective. Any other #®MS security
interest in household goods is not allowed under the Federal Trade Commission rule.

2. Mere Attachment Perfection: PMSI interests are allowed the right to perfect by mere
attachment where a PMSI is in consumer goods.
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3. 20day Grace Perod: A PMSI interest in nofinventory goods (equipment or fixtures) is
allowed a 26day grace period in Washington to perfect its security interests through filing.

\A SECURITY AGREEMENTS (SA)

Rigos Tip: Most secured transactions questions includecurity agreement. A discussion of the collatpral
description and other provisions contained therein may be useful to gain a point or two.

A security agreement (SA) creates the security interest (SI) in the collateral. [§8 .102(a)(73)] This contract
be¢ ween the creditor and the debtor must either be writt
must physically sign; if some other record the debtor may encrypt or identify the authentication agreeing to the
record. T h e eciy mtdaequiredr dle debtorgagrees that the creditor may look to the described
collateral as a source for repayment of a debt.

The SA must describe and identify the collateral in reasonable detail; collateral categories are sufficiently
descriptiveunless a consumer transaction or a commercial tort claim. Supemer i ¢ descri ptions su

debtords assets, o dnall collateral, o or Aall personal pr
financing statement (FS) to perfect byrfilg ) . At a minimum, the SA must speci fy
the debtorédés hands. [A .102(a)(7)] On the bar exam que

A. Proceeds

AProceedso i nclude wh atuponthersald, esxchange; & dtveedispositipn of thee de bt o
primary collateral. This may include cash or ww@sh property received from a sale of the collateral, such as
deposit accounts, accounts receivable, insurance proceeds, or other substituted pitoplsdyincludes license
revenue and infringement claims arising from collateral. [§ .102(a)(64)]

1. Collateral Interest Continues: Unless specified to the contrary in the security agreement or the
sale or disposition wa, the Bltinlthe tollateralstselt contirues agaiast third pasty c o n s
transferees if the interest in the original collateral was perfected. The creditor may repossess the collateral from
the transferee.

2. Sl Automatic: The new law allows an attached merfected Sl in proceeds to continue for 20
days automatically. After 20 days, the security interest survives only in identifiable cash proceeds which the
creditor can trace. On the 2dlay, the interest in necash proceeds ceases to be perfected sialeew FS has
been filed. The new filing requires particular identification of the newaash proceeds. [8 .315]

B. After-Acquired Property

An fAatgeired propertyo clause in the security agreem
collateral the debtor may acquire or manufacture later. This may create a conflict with the rights of a creditor
providing and/or financing the new collateral. Under notice filing, this provision only has to be stated in the SA.
[8 . 502] Such clause®eering consumer goods are only good against collateral received by the debtor within 10
days after the secured party giwesguvabdepsophrago makt ar
stands junior to a subsequent PMSI in the same collatdral gives notice. Commercial tort claims not yet
mat ured are al s oeacegxuilruedde dp rfo poenr tiiya.fot er[ A . 204 ( a) ]

C. Future Advances

A fifuture advanceso clause wil!/| all ow further <cash e
earlier £curity agreement. Under the new law, this, like proceeds, is automatic. Thus, if the bank makes a new
loan, the existing collateral applies as security for the new loan. [§ .204(c)]

D. Floating Lien

A Afloating | ienodo i emenr wherathé eltatgral tufns oger, suehcas autoopilesa g r e
on a car lot. In such a situation it is not practical to execute a new agreement as the individual items of collateral
change. Floating liens that cover aggregations of particular items (suetaiagventory) may also be subject to
an afteracquired property clause.
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E. Other Provisions

1. Setoff or Recoupment Rights: A security agreement may specify that any other right of the
creditor (such as another loan to the same debtor) magtuodf @gainst property of the debtor subject to the
agreement . A depository bank priority to offset fu
proceeds of collateral deposited into the account. [§ .340]

2. Debtor Duties: Unless spcified to the contrary, the debtor has a duty to pay insurance, taxes
and repair the collateral.

3. Default: Circumstances constituting a default in performance under the security agreement are
usually broadly defined. Included are such acts aslaré to pay an invoice in the ordinary course of business,
failure to pay a tax, bankruptcy, entry of a judgment against the debtor, etc.

4. Remedies: In the event of default, the creditor is usually granted the right to enter onto the
debt or rystakepossesson of the collateral, and liquidate same. The entering must be reasonable as to time
and extent, and must not involve a breach of the peace.

5. Costs and Attorney Fees: Most selleroriented agreements provide that the secured party i
entitled to costs and reasonable attorney fees.

6. Good Faith Required: A security agreement may not waive the obligations of good faith,
diligence, reasonableness, and due care.

F. Prohibition on Assignment of Security Interest

Contract terms wibh prohibit assignment of an account, creation of a security interest, or assignment of a
security interest are ineffective. [§ .401]

G. Agreement Not to Assert Defenses

Normally a buyer can assert defenses such as fraud in the inducement oofaslunsideration against a
sellerds | awsuit seeking enforcement of a security
against an assignee of the security interest even though the defense might be good against a seller. [§8 .403]

1. Commercial Contract: Such a waiver can be enforced by an assignee who takes foe Sl
value,in good faith, and witmo notice (FIN) of the defense. The buyer may still assert real defenses that would
be good against a HDC under Article 3.

2. Retail Contract: RCW 63.14.150 overrides the UCC provisions and invalidates any waiver of
defenses in a retail installment contract or credit card. The statute does not limit this provision to consumers.

3. Consumer Credit Contract: The Federal Trade Commise provides that any assignee takes
their rights subject to all defenses the consumer could assert against the seller. [16 C.F.R. 433]

Rigos Tip: Look for a crossover question combining Sales and Secured Transactions in which the sales fcontract
and seurity agreement contain a waiver of defense. Was the sale at retail or did it involve a consumer? |If so, the
Washington rule may override the Model UCC statute.

V. ATTACHMENT - ARV

Attachment establishes the omethrdpadias @ have kmdwtedge a g a i
of the security interest. Attachment prevails over most unsecured or normal trade creditors. Attachment is
necessary for the secured party to have the legal right to repossess the collateral (and/or relatedfrroctess)
debtor. Attachment requires three elemen#s RecreationalVehicle- and is effective when the last of the three
events occur. [§.203]

A. A Security Agreement- SA

Unless the secured party has possession or control of the collateradyrtiee must have entered into a
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written security agreement (SA) authenticated by the debtor. [§ .102(a)(73)] The agreement must reasonably

identify the | ocation and wuse of the collateral in the
gereri c such as dall collateral, o dal/l debtorés assets, 0
t hat category |istings such as fall/l inventoryo or fiall

insufficient for the collateratategories of consumer goods, a commercial tort claim, a commodity account, a
security account, or entitlement. [§ .108]

B. Rights in Collateral

The debtor must have rights in the collateral. If the debtor has not received the goods, thereeamstst at |
be a legally enforceable ownership right to same such as a warehouse receipt.

C. Value Given

Value must have been given; the creditor must make the loan or deliver the collateral to the debtor. A
binding commitment to extend credit is sufficiéfiegally enforceable under Washington law.

Rigos Tip: Every answer requires a discussion of the three ARV elements required for attachment. CoJer the 3
el ements in detail in your discussion pfatbHdestulsstooredi

VI. PERFECTION - PCFMT

Perfection is the highest form of a creditords prote
also have claims against the property of the debtor. [§-3842] A debtor may have given more nhane
creditor a security interest, the debtor may have conveyed the collateral to a third party, or a bankruptcy trustee
may be asserting ownership of the collateral. Attachment is insufficient to protect against these third parties;
perfection is neceasy. Perfection requires attachment and one of the following 5 PGFM@rfectionCalls For
ManyThings- methods of perfection.

Rigos Tip: List the 5 PCFMT methods of perfection in the first sentence of your paragraph discussing the first
creditorwhoper f ect ed. For subsequent perfected credi]ltor s, S a )

A. Possession
Possession of the collateral by the secured party is a way to accomplish valid perfection. [§ .313]

1. Application: Possession is regad for money. It is also the highest form of perfection for
collateral in which the transferee may have greater rights than the transferor. For negotiable collateral, possession
places a higher priority with the transferee/possessor (such as a HDQ)ithathe transferor/creditor. [UCC
9.304]

2. Examples of Possession CollateralExamples include checks, promissory notes, certificates of
deposit, bearer bonds, negotiable instruments, warehouse receipts, bills of lading, and investment s€barities.
possessor must exercise reasonable care to preserve the collateral.

3. Effective Date: Perfection is effective as of the date of possession. Filing is still possible and
will prevail over the bankruptcy trustee, but it is ineffective against@€ Mith possession.

B. Control
The 2001 |l aw shifts the focus of notice filing to ¥
fconstructive possession. 0 [ A . 314]

1. General Application: Perfection by control applies to deposit accountgtedaic chattel paper,
investment property, and letter of credit rights. If the depository is the secured party, control is automatic. Control
may also be achieved by the debtor and secured party entering into an agreement with the depository.

2. Spedfic Application: Four types of collateral are subject to control.
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a. Deposit Account: A bank, the debtor, and the creditor all agree in an authenticated record
that the bank wil!/l comply with the s$édeurdfeddpgaihydhei
deposit account. Control is the only way to perfect an interest in a deposit account. [§ .104]

b. Electronic Chattel Paper: Either control or filing will perfect an interest in electronic
chattel paper. [§ .105]

c. Investment Property: This category includes commodity contracts, stock certificates, and
other related items of collateral as covered under UCC Article 8. Either filing or control is allowed. [§ .106]

d. Letter of Credit Rights: Control is the onlymethod of perfection for a letter of credit under
which the payee has consented to assignment of the proceeds. See UCC Article 5 for details of the rules
concerning the right to draw the proceeds of a letter of credit. [§ .107]

3. Continuation: Perfection continues only as long as the secured party retains control of the
collateral.

C. Filing

Perfection by filing a standardized financing statement (FS) form is the default method and is the only
permissible way to perfect most intangibles. Thipligs to accounts receivable, commercial tort claims,
copyrights or patents, fixtures, and farming crops. This is also the method for most tangible collateral such as
inventory and equipment except for vehicles. Constructive notice to the world of theld t or 6 s secur it
the collateral is accomplished. Filing also avoids the potential problem of the consumer transferee discussed

below under mere attachment. [§ .310]

1. Financing Statement Contents: The multipage FS form must sufficidgt indicate the

collateral covered. (The description on the FS may be more-gupem er i ¢ t han t he SA; fal/l
or fAall per sonal propertyo all qualify under the Re\
creditororand filing must be authorized by the debtor. T
acquired propertyo must only be mentioned in the SA

changes so the financing statement becofneser i ousl y mi sl eadingd to subseql
errors), the creditor must file a new financing statement within 4 months. [§ .508]

2. FilingPlace: The state of the debtorbés principal res
file (or chief executive office if the debtor has more than on place of business). [§ .301 and .307] In Washington,
all filings are to be made with the State Department of Licensing in Olympia. Central filing does not apply to
fixtures, minerals, oil, gg timber, and farm crops; these interests in land are to be filed at the county where the
corresponding real property is |l ocated. There must
location. If the filing statement is filed in an imper place, it is ineffective perfection except against those with
actual knowledge of its contents; attachment is still possible. [§ .501]

Rigos Tip: Many FS questions contain one or more of three issues; fuzzy collateral descripiah®o super,
generic> FS al l ows more vagueness t haisittdoBeriouSyAnisleaing?;tajedn g e i
filing in the wrong place only fixtures, minerals, oil, gas, timber, and farm crops are to be filed locally.

3. Effective Date:

a. General Rule: Perfection is generally effective as of the date and time of filing the FS. If
the filing occurs before the debtor acquires rights in the collateral, perfection is effective upon attachment.

b. 20-Day Grace Period: A PMSI for noninventay (equipment, consumer goods, or farming
products) is allowed a 2@ay grace period in which to file. The effective date of filing relates back to the date of
attachment (usually when the debtor received the collateral). Tdey2@race period is alsapplicable to and
overrides an fafter acquired propertyo clause of a p

c. Inventory Rule: Besides not being eligible for the -2@y grace period, there is one
additional requirement when the collateral is inventory arathem secured party previously filed. Typically an
inventory financier makes cash advances against incoming inventory. Therefore, to gain a priority, the new PMSI
must send an authenticated notification in writing to the holder of a prioreaftgiiredinventory interest. This is
to be addressed to the location specified on the FS, even if that address is or becomes incorrect. [§ .324(b)]
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d. Proceeds 2eDay Grace Period: If the collateral was transferred to a third party and the
proceeds were necash, the S| becomes unperfected on tieday thereafter unless there is a new filing. The
old Washington law only allowed a day proceeds grace period. [§ .315]

Rigos Tip: These filing rules may be the most frequent issue asked on securedtivangaestions. To qualify
for the 20day grace rule it is necessary that the creditor be a PMSI and the goods collateral be ofher than
inventory, usually equipment. If the collateral is inventory or proceeds, the above special rules apply.

e. Effective Period: Filing is effective for five years in Washington. Manufactured homes are
allowed 30 years. This may be extended for an additional term by filing a continuation statement within six
months before the end of the original period. [8 .515]

f. Termination: The secured party is penalized $500 for failure to file a termination statement
within 20 days after receipt of a proper request by a debtor. [§ .514 and .625]

4. Consignment: Consignee merchants sell goods owned by others; under \tisedeAct the
consignor is treated as a PMSI. A consignordés objectiywv
subject to levy by the consigneeds other creditors. A
written notification to any previously perfected inventory creditors. This notice must state that the consignor
expects to deliver certain described goods on consignment to the consignee. Such a procedure will be effective to
overrideaccaquiifraefdt epge opteer preyiaus aredimruand will include any identifiable cash

proceeds. [§ .324(b)]
5. Multi -State Transactions: Apply the state law- place to file- where the debtor is located.

a. Collateral Location Not Controlling: Interested parties nst check the filings in the
debtorés state even if the collateral is located in a di

b. Debtor Movement and 4 Month Refiling: | f t he debtordés | ocation move
the security interest becomes unperfected afterodiths. This puts a duty on a perfected creditor to know the
location of the debtor and refile in the new state within 4 month. [§ .316(a)(2)]

c. New State and New Debtor: Creditors with a Sl in collateral which is transferred to a new
debtor in a Bw state must refile in the new state within one year. [§ .316(a)(3)]

D. Mere Attachment

1. Requirements: The UCCauthorizes perfection by mere attachment. This perfection method
applies where the creditor has a purchase money security intered) (Rhtbthe collateral is consumer goods of
any value or farm machinery equipment under $2,500. Automobiles do not qualify. The new Washington statute
allows perfection by mere attachment for casual or isolated assignments under $50,000 or 10% iofghe ass 6 s
outstanding accounts. This is intended to save from ex post facto invalidation those assignments which no one
would think of filing. Perfection under mere attachment is effective as of the date of attachment. [§ .309]

2. Consumer Transferee Poblem: Perfection by mere attachment by a creditor is not effective
against a bona fide transferee of the debtor who also uses the collateral for personal or household purposes. The
creditor canbét repossess t heoraconsdmartoeconsumer frangddenee.such a tr an

3. Equipment or Inventory Purposes: A transferee of the debtor using the collateral as equipment
or inventory takes an interest junior to the prior perfected interest. Notice that only consumer use is allowed this
privilege to take free and clear of perfection by mere attachment. [§ .320(b)]

4. Example: A debtor sells his home workshop power saw (consumer goods), upon which a PMSI
creditor had previously perfected a security interest by mere attachmenld 6 sodealer who intended to resell
it (inventory) or to a cabinenaking shop who intended to use it as equipment in a business, both transferees take
subject to the prior perfected interest. A transferee using the saw in a home workshop (consushdakgmd
priority over the perfected interest. Finally, if the creditor files, it defeats even the consumer transferee.
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Rigos Tip: Perfection by mere attachment is questioned relatively frequently on the bar. To qualify there]must be
both a PMSI andhe collateral must be consumer goods. Be alert for a transfer of the collateral to janother
consumer who may take free and clear if they gave value without knowledge of the PMSI.

E. Title Certificate

1. State or Federal Statute: Afederal or statestatute may create a fifth perfection category.
Washington has a title certificate system that applies to automobiles, farm tractors, mobile homes, boats, and
trailers. The Federal Government registers airplanes. [UCC 9.311]

2. Notation Required: A security interest in such collateral can only be perfected by notation on
the title certificate issued by the relevant governmental agency. For an automobile, the security interest is referred
to as a Alien. o [ RCW 4 6 .etti2e.fdd QuéhjcollateFal. | i ng of a FS for

3. Exception: AVehicled dealers who are in the busi ne
(where the automobiles are inventory) are the exception. A security interest held by an auto wholesaler must
perfect by filingunder the usual code rules.

Rigos Tip: Every answer requires a discussion of the PCFMT methods of perfection. Filing and by mere
attachment are historically the heavy areas. An oral Sl is not a valid Sl at all.

VII. REPOSSESSION RIGHT

Rigos Tip: Know the new repossession and disposition sale process which go into effect on July 1, 200LL for any
SH I Usually the calll of the question is from tflhe <c¢r

A. Retention of Collateral

1. Repossession Details: An attached creditor has the right to repossess the collateral from the
debtor with or without judicial process; sélfe | p i s aut hori zed. I f the credit
repossession right is also good againstitharty transferees. The creditor is allowed a limited privilege against
the tort of trespass to enter onto the debtords prop
to time and extent, and not involve a breach of the peac&09§

2. Retention Requirements: Following repossession, the creditor may propose to simply retain the
collateral [strict foreclosure] and waive any deficiency against the debtor. Written notice of this proposal must be
sent to the debtor and any ethknown secured parties of record. Partial strict foreclosure with the affirmative
consent of the debtor is also allowed. If the debtor or a junior lienholder objects to retention within 20 days, the
secured party must hold a disposition sale. Theitorekdimself may also elect to conduct a disposition sale of the
collateral. Such a disposition sale liquidates the repossessed assets.- [§2@P0

3. Bankruptcy Exception: The Feder al Bankruptcy Court i SSu.
bankruptcypetition is filed. This stops all creditor actions against the collateral owned by the debtor. The secured
party must file a motion seeking relief before she can repossess or dispose of the collateral.

B. Disposition Sale

The creditor is allowed toonduct a nofjudicial disposition sale of the collateral and obtain a deficiency
judgment against the debtor. The Code specifies the required procedures which must be followed.

1. Sale Details: The liquidating creditor must conduct a lien search raotify the debtor and other
perfected parties by sending authenticated notice of the time and place of the disposition sale at least 10 days prior
to the sale. [§ .611] The disposition sale may be public or private. The creditor may purchase thal coléate
public sale [§ .610(c)], but significantly low price sales to a related party or affiliate organization are subject to
special judicial scrutiny. [8 .615(f)] A debtor may redeem the collateral by tendering the full balance plus
repossession expses prior to the disposition sale. [§ .623]

2. Reasonable Aspects:Every aspect of the disposition sale including the method, manner, time,
place and terms must be commercially reasonable. [§ .610(b)] Industry practices would determine itltrs stan
i's met. This right may not be waived. I f the secu
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burden to show fireasonabl eness. 0 A secured party who f &
notification is lidble for actual damages; if consumer goods, this may be up to 10% of the debt. [§ .625(c)(2)]

3. Creditor Warranty:  Under the new law, the creditor warrants title, possession, and quiet
enjoyment to the disposition sale purchaser unless expresskitiedlat the sale. [§ .610(d) and (e)]

4. Proceeds Application: Disposition proceeds are applied first to the costs of repossession and
disposition sale expenses; second to the indebtedness owed to the creditor conducting the sale.

5. Other Creditor s 8 Se c ur i There mayteathersreditars who have existing security
interests in the collateral sold at the disposition sale. It is important that you distinguish between junior and senior
creditors as they pertain to a disposition sale erettam.

a. Senior Interests: Seniorsuperior interests created prior to the interest of the liquidating
creditor are not discharged. They survive the disposition sale as a priority lien against the collateral.

b. Junior Interests: Juniorsulordinate interests receive any proceeds above the amount due
the liquidating creditor. The purchaser of the collateral at a disposition sale takes free and clear of everything
except senior interests. All subordinate interests are discharged. [§ (8)lA(a).622(b)]

6. Surplus and Deficiency: Any surplus must be returned to the debtor. A deficiency judgment
against the debtor is also possible if the collateral brings less than the debt. [§ .608(a)(4)]

C. 60% Payment by Debtor

The creditor mushold a disposition sale within 90 days of repossession if the debtor has paid at least 60%
of the price for consumer goods. This right may be waived by the debtor after default. [§ .620(e)] The secured
party must submit to the debtor a record of theplsis or deficiency calculation. [§ .616]

D. Unauthorized Sale, Removal, or Conversion

A debtor is guilty of a gross misdemeanor if they sold, removed, concealed, or converted collateral upon
which a security agreement exists. This must be done wtifiermission of the secured party and with intent to
hinder, delay, or defraud the collateral rights of the secured party. [RCW 9.45.060] A knowing recipient of such
property commits a misdemeanor. [RCW 9.45.090]

Rigos Tip: Discuss potential misdemmar charges if the secured collateral is wrongfully converted.

VIIl.  PRIORITY RULES

After determining the classification of the security interest, the next step is deciding which interests have
priority in each piece of collateral. The laws of thegdittion where the collateral is located control the rights of
competing c¢claimants [A .301]. Within each below categor

Rigos Tip: Look for these PMSI: a seller of the goods or a bank advancing tongurchase specific collaterfal.
If a PMSI, look at the collateral category. Equipment is subject to tuag@race period for perfection by filipg
and consumer goods are eligible for perfection by mere attachment.

A. First to Attach

If no credibr has perfected (or perfection failed), the priority would be determined by which interest
attached first. Attachment occurs at the earliest time all three of the requirements afeSeetrity Agreement,
Rights in Collateral, an¥alue Given. [§ .32(a)(3)]

B. Perfection Prevails over Attachment

Any method of perfection will prevail over creditors whose security interest has only attached. This
includes proceeds if the security interest in the original collateral was perfected or if a prarésatop in non
cash collateral occurs within 20 days of the collateral disposition date. [§ .315(d)] For deposit accounts and
letters of credits, control will triumph over any other method of perfection. [§ .322(d)]
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C. Competing Perfected Interests

The priority between competing perfected creditor
The earlier of the first to file or to perfect has a priority claim to the collateral. [§ .322(a)(1)]

1. PMSI Two Advantages: Remember the20-day grace rule (PMSI and némventory) and
perfection by mere attachment (PMSI and consumer goods). [§ .324(a)]

2. Inventory PMSI v. Non-PMSI: A perfected PMSI inventory creditor will prevail if they notify
the prior perfected neRMSI creditor (aserting a claim under an afi@equired clause). [8§ .324(b)]

D. Judgment Creditor

A judgment creditor perfects on the date the judgment is registered at the county seat. The judgment
becomes a | ien on all t he des mthe cobnty. The mdgmeptrcredite masy a n-
actually levy to perfect an interest in personal property. [RCW 4.56.190]

E. Bankruptcy Trustee

A bankruptcy trustee becomes perfected as of the date the petition is filed in federal bankruptcy court.
This priority attaches to any collateral in which a valid perfection was not previously accomplished.

F. Unsecured Creditor

Unsecured creditors are the |l owest priority in 1

is in ba@rkalupSlcy .ard ineffective and such creditors
on the dollar may be a good recovery.

G. Exceptions to Priorities- RAP

There are three big exceptions or fAsuper prioritdi

1. Retail Inventory: Except for farm products purchased from a farmer, a retail buyer of inventory
in the ordinary course of business (BIOCOB) takes the title and ownership free and clear of any senior interest
created by her seller. Therefore any saleabretailer conveys title to the buyer free from any claims of the
retailerdéds creditors. An example is the purchase of

a. Buyer in the Ordinary Course: The retail buyer must be purchasing inventory ia th
ordinary course of business from a person who sells that kind of goods. This excludes a purchaser at a bulk sale.
The new law also specifies that purchases from a pawnbroker do not qualify for the exclusion; such purchasers
take subject to a prior intest. [UCC 1201(9)]

b. Collateral Category Irrelevant: Notice this result applies regardless of the use of the
collateral in the hands of the buyer.

c. Actual Knowledge Irrelevant: If consumer goods, this rule of unencumbered title usually
apples even if the buyer has actual knowledge of the existence of the prior security interest.

d. Prior Filing Irrelevant: Finally, even if there was a prior filing by a secured creditor, the
retail buyer of inventory takes the collateral free andrclea

e. Entrusting to a Merchant: It follows that any entrusting to a merchant or bailee who
ordinarily deals in goods of that type (as inventory) empowers him to transfer all ownership rights to a buyer in the
ordinary course of business. Such purehssake free and clear of any prior security interest.

f. Farm Products: To take free and clear, the purchase must be from other than the farmer,
such as a roadside stand or grocery store.

Rigos Tip: The retail purchaser exception is heavily édst Often the facts state that the retail buyer knew df the
prior secured interest. Even unclean hands will not defeat this-gripgty.
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2. Adding Value to Collateral- Labor er 6 s and Nastexceptioa dppliestta bath s :
the personal ladr performed by workmen and materials furnished by suppliers which have added value to the
collateral. The collateral is worth more because of their labor and/or material so it is equitable that the prior
security interest should stand junior to the ckargrhich have created the increase in value. [§ .333]

a. Chattel Liens: Every person or firm that has performed labor or furnished material in the
construction or repair of any chattel has a lien. Labor is given a priority over material. Théligmatight is
effective even if the collateral is returned to the debtor. [RCW 60.08 et seq.]

Rigos Tip: The UCC model statute extinguishes the syprity if the collateral is returned to the debfor.
Washington law is thus more favorable to thechmanic.

1) Filing of Lien: The lien claimant must file a formal lien notice with the Department of
Licensing within 90 days of the last day of work. Absent timely filing, the lien is extinguished.

2) Lien Priority: The lien is superior to gninterest which attached previously that was
not perfected. The lien is also superior to any interest created subsequent to the labor or material being provided.
To override a prior perfected interest, the statute must so authorize. Examples are tignier and a processor
of agricultural products (crops or hay) which are superior to a prior perfected interest. [RCW 60.13]

Rigos Tip: Under Washington law, a typical labor or material lien is senior to any interest except a prior pgrfected
securityinterest. Many states allow a priority over all prior security interests, including those perfected.

3) Filing and HDC Exception: If the lienholder does not file in 90 days, a new chattel
owner who acquires title for value in good faith and withettial notice takes free and clear of the lien interest.

b. Warehouse and Carrier Lien: A warehouseperson or public carrier has a lien for storage
and transportation charges. This lien is lost if the lienholder voluntarily redelivers the coliatdral owner.
[UCC 7.209 and 7.307] There is also a federal maritime lien which is given amigréy.

c. Lien Foreclosure: The secured | ienholdero6s priority inte
upon. This may require that a disposition saldhoét de bt or 6s assets be hel d. The | i e
of the legal action to the debtor and any other secured parties.

3. Preferential Bankruptcy Interests Avoided: The Federal Bankruptcy law may have an impact
on a secured interest. Wharbankruptcy petition is filed, the bankruptcy court appoints a trustee to represent the
unsecured or gener al creditors. The bankruptcy court h ¢
and any Sl given in payment for antecedent debthe eve of bankruptcy.

a. Asset Bargain Sale:This is a transfer of assets for less than full and fair consideration. This
will also usually constitute the unauthorized sale or conversion misdemeanor [RCW 9.45.090] discussed above.

b. Preferential SI Given: The debtor granting the SI must have owed an antecedent debt to the
creditor receiving the SlI. This potential to set aside does not apply to a current transaction such as a purchase of
new collateral and giving back a security interest §Pm

c. 90 Days from Petition: This window usually applies to a sale or Sl given in the 90 day
period immediately preceding the bankruptcy petition date.

d. One Year Extension: The 90 day time period is expanded to one year if the transfeaee is
Ainsider,o0 a related party, or iif the transfer was fraud

e. Interest Voided: If the above requirements are met, the trustee files a motion with the
bankruptcy judge. The judge may void the sale or security interest so the asset is awatlablensecured
creditors.

Rigos Tip: Look for an insolvent debtor who sold an asset at a bargain price or gave an Sl to provide ¢ollateral
for a previous (antecedent) obligation on the eve of filing the bankruptcy petition.
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ARTICLE 9 - SECURED TRANSACTIONS
EXAM APPROACH TO ESSAY ANSWERS

A. Overall Coverage

The typical exam question facts involve one debtor (usually a businessman or farmer), three or four
creditors who provide collateral and/or cash loans to the debtor, and one or two tesnsfeoereceive items of
collateral from the debtor. The most effective approach is to begin by discussing the four subjects of collateral
categories, purchase money security interest, attact
interest (SI) in their collateral (did they attach or perfect?). Conclude who has priority in each item of collateral
(usually a time line approach). For the creditors with priority include a brief discussion of their right of execution
(Astrictoforedil opasietti on sale detail ss). Finally, an:

B. Basic Information

It is usually helpful to begin by covering the black letter law first in five short paragraphs.

1. Controlling Law: The Washington variety of Reviséttticle 9 of the UCC governs security
interests (SI) in collateral including personal property, fixtures, agricultural liens, and certain intangibles.

2. Collateral: The UCC tangible collateral categories are inventory, equipment, consumer goods,
farm products, manufactured homes, and the proceeds therefrom. The UCC intangible collateral categories
include instruments, documents of title, chattel paper, accounts, deposit accounts, investment property,
commercial tort claims, letter of credit righgglicy of insurance, and general intangibles.

3. PMS: A Purchase Money Security Interest (PMSI)
as a seller who takes back paper or a bank loaning money to buy a particular piece of collateral. A amtaing c
loan does not qualify. A PMSI is allowed to perfect by mere attachment for consumer goods and-Hayg a 20
grace period to perfect nanventory by filing.

4. Attachment: Attachment gives the creditor rights against the debtor, the collasewlthird
parties who know of the SI. This requires a security agreement, the debtor to have rights in the collateral, and
value given by the creditor.

5. Perfection: Per f ecti on protects the creditor 6and S| ag
the bankruptcy trustee. Perfection may be achieved by attachment plus one of the following: possession, control,
filing (in the debtorés principle state), mere att ac

using certain methas. Your discussion should be expanded to cover the detailed rules of the perfection method(s)
used in the question.

C. Skeleton for Analysis

Creditor Attached/ Filing Effective

Entity PMSI Collateral Perfected By Date Date

The best approach is to examine every creditorés
guestion use the |l eft margin alongside the facts to

right margin wite the collateral category and the date the creditor attached and/or perfected.

D. Question Facts

On 7/ 5. Friendly Finance | ent Abe $100, 000 and tc
by Abe. Friendly filed at the Pierce Countya s hi ngt on, Recorderds office.

On 7/8, Abe received approval for a bank business loan to purchase a computer and for general working
capital purposes. On 7/ 10, Abe received the cash a
financingst at ement which included fAa Compact c o mgequited r mod
coll ateral .o The bankés financing statement form wa
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On 7/15, Acme Equipment filed a financing statement covering a 7/8edglof equipment on credit to
Abe. On 7/25, Ida Inventory delivered inventory to Abe without filing or notifying the bank. Abe orally agreed
this inventory would be subject to a security interest in favor of Ida Inventory.

On 8/1, Abe sold the computar a computer shop; the next day the computer shop sold the same computer
to a retail buyer. On 8/2, Abe filed bankruptcy and the trustee is alleging that the previous two conveyances were
fraudulent and that one of the transferees was a related paftych creditor has priority to the collateral in
liquidation?

SKELETON
Creditor Entity | PMSI | Collateral Attached/Perfected By Filing Date | Effective Date
FrFin (FF). N All Not Attached/not Perf| ARV 7/5 7/5
Bank (B) Y Computer Perfected Filing 7112 7/10
Bank (B) N After-acquired | Perfected Filing 7112 7/12
Acme Eq. (AE) Y Equipment Perfected Filing 7115 7/8
I. Inventory (II) Y Inventory Neither
Bank/Trustee (B) N All Assets Perfected Auto 8/2 ?

E. Model Answer

Controlling Law The Washingin variety of Article 9 of the UCC governs security interests (Sl) in
collateral including personal property, fixtures, agricultural liens, and certain intangibles.

Collateral The UCC tangible collateral categories are inventory, equipment, conswoes, gdarm
products, and manufactured homes, and the proceeds therefrom. There are also intangible collateral categories
including instruments, documents of title, chattel paper, accounts, deposit accounts, investment property,
commercial tort claims, l&gr of credit rights, policy of insurance and general intangibles.

PMSI: A Purchase Money Security Interest (PMSI) has a
who takes back paper or a bank loaning money to buy a particular piece of abllAtevorking capital loan does
not qualify. A PMSI is allowed to perfect by mere attachment for consumer goods and hdayagP@ce period
to perfect norinventory collateral by filing.

Attachment Attachment gives the creditor rights against thietale the collateral, and third parties who
know of the SI. This requires a SA authenticated by the debtor which identifies the collateral, the debtor to have
rights in the collateral, and value given by the creditor.

Perfection Perfection protects ther edi t or 6 s S| against ot her Sl s, mo st
bankruptcy trustee. Perfection may be achieved by attachment plus one of the following: possession, control,
filing the financing statement ttatChfmé&nj (cofsumer goddeandiRMSH, or 6 s pr i

or title certificate. Certain collateral must be perfected using certain methods.
Friendly Finance (FFRvas not a PMSI, so not eligible for the-@8y grace rule. FF attached on 7/5 since
this is the date the credito gave val ue. Al I collateral o is too generi:
The creditor filed locally rather than centrally as required for goods; this was not an interest attached to land. This
is ineffective to perfect a Sl exceptagainst other creditors with knowledge of the improper filing.
Bank (B)has a #Adual statuso as a PMSI f or-PMSIHa allc o mput er
existing equipment and aftacquired collateral. Perfection by filing the FS for the coteprelated back and was
effective on the date of attachment under thel@p grace rule allowed a PMSI for nmventory collateral. For
the other collateral, perfection was effective 7/12 since B was not a PMSI for such collateral.
Acme Equipment (AEyas a PMSI since they sold the collateral and took back a receivable. Because the
collateral was noiinventory equipment, the 2@ay grace period allows perfection back to the date of attachment.
Ida Inventory (I)was a PMSI, but failed to even acquar&l which is required for attachment. An oral Si
is no Sl at all; any attached creditor beats II.
The 8/1 dispositiorby the debtor was unauthorized constituting a misdemeanor under Washington law; if
the computer shop knew, they are also guilty.h&f original creditor was perfected, any traceable cash would be
deemed fAproceedso and subj ect -pawashdp &ansfepee sold the dolatdraliont er est .
a retail purchaser in the ordinary course of business, the retail buyefreskasd clear of all prior Sls.
The bankruptcytrustee has the power to set aside a bargain sale of assets if full value was not received by
A or a security interest was given on account of an antecedent debt. -ilhg @ndow is extended to one yéfar
the transferee was a related party. Here, both financing statements were filed after May 2 so they are within the 90
day window period and thus could possibly be set aside.
If the B 6 s is i®1 set aside, it has a perfected Sl in the Compact contpateprovided the financing for
and aladc qiwifrteedd col |l ater al . AE is perfected in the equi
creditors.
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SECTION 3

UCC - SECURED TRANSACTIONS

Multiple Choice Questions

1. A security agreement is a contract between a
debtor and ecreditor. Which of the below is an
incorrect statement?

(A) The agreement may refer to the category of
goods collateral as inventory, equipment,
consumer goods, or farm products with the
primary use controlling.

(B) The agreement may provide for proceed
and afteracquired property to be subject to
the collateral claims of the secured party.

(C) A security agreement is only one of the
three requirements for attachment.

(D) It must be authenticated by both the debtor
and the creditor.

2.  Attachment undr Article 9 of the Uniform
Commercial Code applies primarily to the rights of
(A) Third party creditors.
(B) Parties to secured transactions.
(C) Holders in due course.
(D) Warehousemen.

3.  Which of the following requirements igot
necessary in ordeo have a security interest attach?
(A) The debtor must have rights in the
collateral.
(B) There must be a proper filing.
(C) Value must be given by the creditor.
(D) The creditor must take possession and the
debtor must authenticate a security
ageement which describes the collateral.

4. Lombard, Inc., manufactures exclusive designer
apparel. It sells through franchised clothing stores on
consignment, retaining a security interest in the
goods. Gi fford i s one
pursuantto a detailed contract signed by both
Lombard and Gifford. In order for the security
interest to be valid against Gifford with respect to the
designer apparel i n
(A) Must retain title to the goods.
(B) Does not have to dowgthing further.
(C) Must file a financing statement.
(D) Must perfect its security interest.

5. Brian purchased an automobile from Robinson
Auto Sales under a written contract by which
Robinson obtained a security interest to secure
payment of the put@se price. Robinson reserved the
right to repossess the automobile if Brian failed to
make any of the required ten payments. Ambrose, an
employee of Robinson, was instructed to repossess

orf

possession of the automobile and delivered it to
Robinson. It was then discovered that Brian was not
in default. Which of the following iscorrect?

(A) Brian has the right to regain possession of
the automobile and to bect damages.

(B) Brian may sue and collect from either
Robinson or Ambrose.

(C) If Ambrose must pay in damages, he will
be entitled to indemnification from
Robinson.

(D) Ambrose isnot liable for the wrongful
repossession of the automobile sincevhs
obeying the direct order of Robinson.

6. In the course of an examination of the financial
statements of Control Finance Company for the year
ended September 30, the auditors learned that the
company has just taken possession of certain
equipment fron Brown, a debtor in default. Brown
had previously borrowed $60,000 from Control
secured by a security interest in the equipment. The
amount of the loan outstanding is $30,000. Which of
the following is correct regarding the rights of Control
and Brown?
(A) Control is not permitted to sell the
repossessed equipment at private sale.
(B) Brown hasno right to redeem the collateral
at any time once possession has been taken.
(C) Control is not entitled to retain the
collateral it has repossessed inifattion
of the debt even though it has given written
notice to the debtor and he consents.
(D) Brown is not entitled to a compulsory
disposition of the collateral.

Theo briffam dCGdreameréial aQode h costans s
numerous provisions relating to the rightsdan
remedies of the parties upon default. With respect to
a buyer, these provisions may

Gi f f or d @A) Notbe\ared svénomth thelagreeiment of

the buyer.

(B) Only be varied if the buyer is apprised of
the fact and initials the variances in the
agreement.

(C) Not be varied insofar as they require the
secured party to account for any surplus
realized on the disposition of collateral
securing the obligation.

(D) All be varied by agreement as long as the
variances are not manifestly unreasonable.

Two Uniform Gommercial Code concepts

secured transac

8.
the automobile on the ground that Brian had defaulted r el at i ng t o
f Whi ch of t he

in making tlke third payment. = Ambrose took perfectiono.
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connection with the similarities and differences
between these two concepts?

(A) They are mutually exclusive and wholly
indeendent of each other.

(B) Attachment relates primarily to the rights
against the debtor and perfection relates
primarily to the rights against third parties.

(C) Satisfaction of one automatically satisfies
the other.

(D) It is not possible to have a sittianeous
attachment and perfection.

9. The Town Bank makes collateralized loans to its

customers at 1% above prime on securities owned by

the customer, subject to existing margin requirements.

In doing so, which of the following is correct?

(A) Notification of the issuer is necessary in
order to perfect a security interest.

(B) Filing is a permissible method of perfecting
a security interest in the securities if the
circumstances dictate.

(C) Any dividend or interest distributions
during the term othe loan belong to the
bank.

(D) A perfected security interest in the
securities can only be obtained by
possession.

10. A purchase money security interest

(A) May be taken or retained only by the seller
of collateral.

(B) Is exempt from the Unifon Commercial
Code's filing requirements.

(C) Entitles the person who is the original
purchase money lender to certain additional
rights and advantages, which are
nontransferable.

(D) Entitles the purchase money lender to a
priority through a 2@lay grae period for
filing if the collateral is not inventory.

11. On May 1, Friendly Company sold equipment
to one of your clients. Your client signed the security
agreement and a $10,000 promissory note on May 3.
On May 4, Friendly delivered the equipmen©On
May 5, your client signed the financing statement
(UCC 1). It was properly filed on May 7. The
effective date of Friend

(A) May 1, because that was when the client
had rights in the collateral.

(B) May 3, because that was when ttiebt
instrument was signed.

(C) May 4, because it was the date the three
attachment requirements were satisfied
under the 2@lay grace period.

(D) May 7, because it was the date the
financing statement was filed.

12. On October 1, Winslow Corporatiorbtained a
loan commitment of $250,000 from Liberty National
Bank. Liberty filed a financing statement on October

2. On October 5, the $250,000 loan was
consummated and Winslow signed a security
agreement granting the bank a security interest in
inventory, accounts receivable, and proceeds from the
sale of the inventory and collection of the accounts
receivabl e. Libertyos

(A) On October 1.

(B) On October 2.

(C) On October 5.

(D) By attachment.

13. Dix Laboratories, Ltd manufactures medical
equipment for sale to medical institutions and
retailers. Dix also sells directly to consumers in its
wholly-owned retail outlets. Dix has created a
subsidiary, Dix Finance Corporation, for the purpose
of financing the purchase dfs products by the
various customers. In which of the following
situations does Dix Financaot have to file a
financing statement to perfect its security interest
against competing creditors in the equipment sold by
Dix?
(A) Sales made to consumersompurchase for
their own personal use.
(B) Sales made to retailers who in turn sell to
buyers in the ordinary course of business.
(C) Sales made to any buyer when the
equipment becomes a fixture.
(D) Sales made to medical institutions.

14. Futurisic Appliances, Inc., sells various brand
name appliances at discount prices. Futuristic
maintains a large inventory which it obtains from
various manufacturers on credit. These manufacturer
creditors have all filed and taken secured interests in
the applances and proceeds therefrom which they
have sold to Futuristic on credit. Futuristic in turn
sells to hundreds of ultimate consumers; some pay
cash but most buy on credit. Futuristic takes a
security interest but does not file a financing
statement focredit sales. Which of the following is
correct?

(A) The appliance manufacturers can enforce
their secured interests against the
appliances in the hands of the purchasers
who paid cash for them.

security

B)A subsequent sale by one o
y 6 s pustonfiers ¢@t bora flide \wwachaser will be
subject to Futuristicbds sec
(©)The appliances in Futuri

consumer goods.

(D) Since Futuristic takes a purchase money
security interest in the consumer goods
sold, its security interest is gected upon
attachment.

15. Johnstone Hardware Company sold a $450 drill
press to Markum for use in his home workshop.
Markum paid 20% initially and promised to pay the
balance in monthly installments over a period of one
year. Johnstone took a purchas®ney security
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interest in the drill press to secure payment. Markum
promised not to sell or otherwise transfer the drill
press without
file a financing statement in connection with the
transaction. Markum subseznily found himself

Johnstoneobs

(D) The lathe was inventory in both @Gon
and Hardwareds hands

an

condehnsondshnandndodihd Goo

City must file to perfect their interests.

hard pressed to make the payments and defaulted. He 18. The Secured Transactions Article of the Code

then sold the drill press to his neighbor Harper for
$250 without di sclosing
wi t hout Johnstoneos
circumstances

(A) The security agreememeed not be in
writing and authenticated in order to be
valid since the purchase price of the drill
press is less than $500.

(B) No one can obtain superior rights to the
drill press in that transfer of the press was
prohibited withdut

(C©)Johnstonebs security
against the other creditors of Markum, but
not against Harper.

(D) Harper would take the drill press free of
Johnstoneds
Johnstone had filed.

16. Clearview Manufacturing, Inc sells golf
equipment to wholesale distributors, who sell to
retailers, who in turn sell to golfers. In most
instances, the golf equipment is sold on credit with a
security interest in the goods taken by each of the
respective sellers.  With respect the above
described transactions

(A) The only parties who qualify as purchase
money secured parties are the retailers.

(B) The security interests of all of the parties
remain valid even against good faith
purchasers despite the fact that resale was
contanplated.

(C) Except for the retailers, all of the sellers
must file or have possession of the goods in
order to perfect their security interests.

(D) The golf equipment is inventory in the
hands of all the parties involved.

17. The Gordon Manufacturing Company
manufactures various types of lathes. It sold on credit
25 general use lathes to Hardware City, a large retail
outlet. Hardware City sold one of the lathes to
Johnson for use in his home repair business, reserving
a security interest for the urigeébalance. However,
Hardware City didnot file a financing statement.
Johnsono6s creditors are
lathe. Which of the following statements is correct?

A The | athe is a
hands.

(B) No filing was neessary to perfect a
security interest in the lathe against
Johnsondéds creditors.

(C) Gordon Manufacturing could assert rights
against the lathe sold to Johnson in the
event Hardware City defaults in its
payments.

con

security

recognizes various methods of perfecting a security

idterdstnirs collatera. Wisich of the felloweng isnot a n d

eeognized by the Cotle? d e r t he
(A) Filing.

(B) Possession or control.

(C) Consent.

(D) Attachment.

19. Hathaway purchased from Rustic Hardware a
new lathe for his home workshop for cash. Two

J o hveekst laten, eHatsaway omvass @lhby the Shuster

Loan Campamys tShustesexplpired th Elathveayd that
it had been financing
manufacturers and that to protect its interest it had
obtained a perfected
inventory & haedwdre angpweetaols, incliding the
lathe which Hathaway bought.  Shuster further
explained that Rustic had defaulted on a payment due
to Shuster, and Shuster intended to assert its security
interest in the lathe and repossess it unless Hathaway
was willing to makegpayment of $220 for a release of
Shusterds security i
make the payment, which of the following is correct?
(A Shusterbés security i
guestion is invalid against all parties unless
its filing specificdly described and
designated the particular lathe Hathaway
purchased.
Hathaway must pay the $220 or the lathe
can be validly repossessed and sold to
satisfy the amount Rustic owes Shuster and
any excess paid to Hathaway.
Hathaway will not take fe e o f
security interest if he was aware of said
interest at the time he purchased the lathe.
Even if Hathaway had both actual notice
and constructive notice via recordation of
Shusterdés interest,
seeks to reposseide lathe.

(B)

(©)

(D)

20. Thrush, a wholesaler of television sets,
contracted to sell 100 sets to Kelly, a retailer. Kelly
signed a security agreement with the 100 sets as
collateral. The security agreement provided that

to any proceeds therefrom, and to the adtayuired

¢ o0 n s u mieventory of &Keally. iThmushJmpeny diledrhié security

interest. Later, Kelly sold one of the sets to Haynes
who purchased with
security interest. Haynes\gaa note for the purchase

price and signed a security agreement using the set as

collateral. Kelly is now in default. Thrush can
(A) Not repossess the set from Haynes, but is
entitled to any payments Haynes makes to
Kelly on his note.
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(B) Repossess thset from Haynes as he has a
purchase money security interest.

(C) Repossess the set as his perfection is first,
and first in time is first in right.

(D) Repossess the set i
because Haynes knew
security interesat the time of purchase.

21. The identification and description of the
collateral cannot be too vague. Under the Revised
2001 Act, which of the following collateral is
properly described in the Security Agreement (SA)
and Financing Statement (FS)?
SA ES
(A)AAI'l assetiNood Yes
B)yfiSecurity YescoWNat 0

(C)AAll equi pMoent dNo
DO)AiTort Cl aiYe® Yes
22. On November 10 Cutter, a dealer, purchased
100 l awnmower s . Thi s c

inventory and was financed under an agreemtht
Town Bank which gave the bank a security interest in
all lawnmowers on the premises, all future acquired
lawnmowers, and the proceeds of sales. On
November 15, Town Bank filed a financing statement
that adequately identified the collateral. On
Decamber20, Cutter sold one lawnmower to Wills
for family use and five lawnmowers to Black for its
gardening business. Which of the following is
correct?

(A) The security interest may not cover after
acquired property even if the parties so
agree.

(B) The lawnmower sold to Wills woulchot
ordinarily continue to be subject to the
security interest.

(C) The lawnmowers sold to Black would
ordinarily continue to be subject to the
security interest.

(D) The security interest doewt include the
proceeds fronthe sale of the lawnmowers
to Black.

23. Retailer Corp. was in need of financing. To
secure a loan, it made an oral assignment of its
accounts receivable to J. Roe, a local investor, under
which Roe loaned Retailer on a continuing basis, 90%
of the facevalue of the assigned accounts receivable.
Retailer collected from the account debtors and
remitted to Roe at intervals. Before the debt was
paid, Retailer filed a petition in bankruptcy. Which of
the following is correct?

(A) As between the account dets and Roe,
the assignment isnot an enforceable
security interest.

(B) Roe is a secured creditor to the extent of the
unpaid debt.

(C) Other unpaid creditors of Retailer Corp.
who knew of the assignment are bound by
its terms.

(D) An assignmentof accounts, to be valid,
requires the debtors owing the accounts to
be notified.

n 24H attachmentd amqpo perfectos i with occur
o kimultdneously wiiers per f ect ed
(A) The security agreement so provides.
(B) There is a purchase money security interest
taken in inventory.
(C) Perfection is by possession.
(D) The goods are sold on consignment.

25. Gilbert borrowed $10,000 from Merchant
National Bank and signed a negotiable promissory
note which contained an acceleration clause. In
addition, securities valued at $11,000tis time of
the loan were pledged as collateral. Gilbert has
defaulted on the loan repayments. At the time of
default, $9,250, plus interest of $450, was due, and
the securities had a value of $8,000. Merchant
o mp fA) Blestd firstCpuoteede aigdirst the rcodeadlr e
before  proceeding against  Gilbert
personally on the note.

(B) Cannot invoke the acceleration clause in
the note until ten days alter the notice of
default is given to Gilbert.

(C) Must give Gilbert 30 days after default in
which to refinance the &n.

(D) Is entitled to proceed against Gilbert on
either the note or the collateral or both.

26. Perfection of a security interest permits the
secured party to protect its interest by
(A) Avoiding the need to file a financing
statement.
(B) Preventinganother creditor from obtaining
a security interest in the same collateral.
(C) Establishing priority over the claims of
most subsequent secured creditors.
(D) Denying the debtor the right to possess the
collateral.

27. On June 15, Harper purchased equént for
$100,000 from Imperial Corp. for use in its
manufacturing process. Harper paid for the
equipment with funds borrowed from Eastern Bank.
Harper gave Eastern a security agreement and

financing statement covering
afteracquied equipment. On June 21, Harper was
petitioned involuntarily into bankruptcy under

Chapter 7 of the Federal Bankruptcy Code. A
bankruptcy trustee was appointed. On June 23,
Eastern filed the financing statement. Which of the
parties will have a supen security interest in the
equipment?

(A) The trustee in bankruptcy, because the
filing of the financing statement after the
commencement of the bankruptcy case
would be deemed a preferential transfer.
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(B) The trustee in bankruptcy, because the  31. A party who filed a security interest in inventory

trustee became a lien creditor before on April 1 would have a superior interest to which of
Eastern perfected its security interest. the following parties?
(C) Eastern, because it had a perfected purchase (A)A hol der of a mechanicd
money security interest without having to was filed on March 15.
file a financing statement. (B) A holder d a purchase money security
(D) Eastern, because it perfected its security interest in after acquired property filed on
interest within he permissible time limits. March 20.
(C) A purchaser in the ordinary course of
28. On July 8, Ace, a refrigerator wholesaler, business who purchased on April 10.
purchased 50 refrigerators. (D)ATudgment lkeo wrpditor svieodfiledAitse 6 s
entire inventory and was financed under an agreement judgment on April 15.
with Rome Bank that gave Rome a security interest in
all refrigeratorson Ades pr emi ses, al | 32f intwhat derae thefiowing dbligations paid

refrigerators, and the proceeds of sales. On July 12, af t er a secured creditor ri
Rome filed a financing statement that adequately collateral after repossession?
identified the collateral. On August 15, Ace sold one

refrigerator to Cray for personal use and four I.  Debt owed to any junior security holder.
refrigerators taZzone Co. for its business. Which of . Secured partyés reasonabl
the following statements is correct? [ll. Debt owed to the secured party.
(A) The refrigerators sold to Zone will be
subject to Romeds securi(AVIlint erest.
(B) The refrigerator sold to Cray wilot be (8) I, 1, 1.
subject to Romeds securi(@wllilnt erest .
(C) The securityinterest doesiot include the (D) 1, 1, 1.
proceeds from the sale of the refrigerators
to Zone. 33. Winslow Co., which is in the business of selling
(D) The security interest mayot cover after furniture, borrowed $60,000 from Pine Bank.
acquired property even if the parties agree. Winslow executed a promissory note for that amount

and used all of its accounts receivable as collateral
29. Under the UCC Secured Transactions Article 9  the loan. Winslow executed a security agreement that

if a debtor is in default undea payment obligation described the collateral. Winslow did not file a
secured by goods, the secured party has the right to financing statement. Which of the following
statements best describes this transaction?
Peacefully Sell the goods (A) Perfection of the security interest occurred
repossess the Reduce the and apply the even thaigh Winslow did not file a
goods without claimtoa proceeds toward financing statement.
judicial process judgment __ the debt (B) Perfection of the security interest occurred
(A) Yes Yes Yes by Pine having an interest in accounts
(B) No Yes Yes receivable.
(C) Yes Yes No (C) Attachment of the security interest didt
(D) Yes No Yes occur because Winslow failed to file a
financing statement
30. Under the UCC Secured Transactiongidle, (D) Attachment of the security interest occurred
which of the following statements is correct when the loan was made and Winslow
concerning the disposition of collateral by a secured executed the security agreement.

creditor after a debtordéds default?
(A) A good faith purchaser for value and 34. Norrinventory goods were purchased and
without knowledge of any defects in the delivered on June 15. Several security interests exist

sale takes free of any subordimdiens or on these goods. Which of the follmg security
security interests. interests has priority over the others?
(B) The debtor maynot redeem the collateral (A) Security interest in future goods attached
after the default. June 10.
(C) Secured creditors with subordinate claims (B) Security interest attached June 15.
retain the right to redeem the collateral after (C) Security interest perfected June 20.
the collateral is sold to a third party. (D) Purchase money security interest perfected
(D) The collateral maynly be disposed of at a June 24.
public sale.

35. Under the UCC Secured Transactions Atrticle,
which of the following aftelacquired property may
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be attached to a security agreement given to a secured
lender?

Inventory Eguipment Consumer Goods

(A) Yes Yes No
(B) Yes No No

(C) No Yes Yes
(D) No No Yes

36. Under the UCC Secured Transactions Article,
what is the order of priority for the following security
interests irstore equipment?

I.  Security interest perfected by filing on April 15.

Il. Security interest attached on April 1.

lll.  Purchase money security interest attached April
11 and perfected by filing on April 20.

(A) 1, 111, 11.
B) 11, I, 1Il.
(©) L, 1, 11,
(D) 11, 11, 1.

Items 37 and 38 are based on the following:

Drew bought a computer for personal use from Hale

Corp. for $3,000. Drew paid $2,000 in cash and

signed a security agreement for the balance. Hale
properly filed the security agreemerdrew defaulted

in paying the balance of the purchase price. Hale
asked Drew to pay the balance. When Drew refused,
Hale peacefully repossessed the computer.

37. Under the UCC Secured Transactions Article,
which of the following remedies will Hale ha?
(A) Obtain a deficiency judgment against Drew
for the amount owed.
(B) Sell the computer and retain any surplus
over the amount owed.
(C)Retain the computer
(D) Sell the computer without notifying Drew.

38. Under the UCC Sered Transactions Article,
which of the following rights will Drew have?
(A) Redeem the computer after Hale sells it.
(B) Recover the sale price from Hale after Hale
sells the computer.
(C) Force Hale to sell the computer.
(D) Prevent Hale from sellintpe computer.

39. Which of the following liens generally
require(s) the lienholder to give notice of legal action

debtor 6s

Items 40 to 42 are based on the following:

David Debtor borrowed $100,000 from Ben Banker
secured by a financing statement covering a -high
speed digal copier. Banker filed the financing
statement UCC 1 agreement which contained an
fafacquired inventoryo
security agreement nor the financing statement
referred to fAproceedso.
for a computer system dr$5,000 cash.

40. To have the right to the $5,000 cash, Ben
Banker must
(A) Have filed a new financing statement
within 10 days of the trade.
(B) Identify the cash proceeds within 10 days
of the trade.
(C) Identify the cash proceeds.
(D) Notify othercreditors.

41. To have the right to the computer system, Ben
Banker must
(A) Have filed a new financing statement
within 10 days of the trade.
(B) Identify the norcash proceeds within 10
days of the trade.
(C) Identify the norcash proceeds.
(D) Notify other creditors.

42. David Debtor wants to buy a new type of
inventory from Sally Supplier, who is willing to
provide credit. Previously Ben Banker financed all
the inventory by making periodic advances against
incoming inventory. If Sally Supplievants to have

a priority in the inventory she advances to David

Debtor, she must

(A) File a financing statement within 20 days
of delivering the inventory.

(B) File the financing statement before
Delieering the ioventoeyctd Dawidh Debtor
and notify Ben Baker.

(C) Notify Ben Banker.

(D) Perfect before attaching.

ver

property to satisfy

before selling the
debt?
Mechani chorst ilsiaeemnds | i en
(A) Yes Yes
(B) Yes No
©) No Yes
(D) No No
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SECTION 3
UCC - SECURED TRANSACTIONS
Questions
WSB 7/0210

On April 15, 1999, Robert opened an antique shop in Seattle where he resided, obtaining a $306.(00 start
loan from Bank to st up shop and acquire initial inventory. To secure the loan, Robert signegearl@ote,

security agreement, and financing statement-acqueedcr i bi
i nventory and equi panemameatandheadbdrseéeness. of TRobert a
and fisecured party, o respectively. Bank filed the f
20, 1999.

On July 16, 2001, Robert received on credit the inventory of a etitmy Adam, who was going out of
business. To pay for A d a mdear note) geeunity agregment Rra fieancing s i g
statement on favor of Adam describing Adamdés inven

addressesAdam filed the financing statement on July 20, 2001, with the Department of Licensing.

On December 3, 2001, Robert purchased three new computers for the shop from Brad. To pay for them,
Robert signed a twgear note and security agreement, describingctimputers as collateral. On December 4,

2001, Brad filed an unsigned financing statement with the Department of Licensing, listing names and addresses
and describing the computers as collateral.

On January 10, 2002, Robert purchased moveable display frasn Chuck. To finance the purchase, Robert
signed a thregear note, security agreement and financing statement, complete with names and addresses,
describing the cases as coll ater al and sta¢erngstéeop
The financing statement was filed with the Department of Licensing on January 12, 2002.

By July 1, 2002, Robert was in financial trouble and gave David his inventory of collector plates as payment
on an old unsecured loan from David.

On July29, 2002, Robert disclosed everything to Bank, giving it the keys to the business. On July 30, 2002,
Bank comes to you wanting to know who has priority in the collateral, what options it has, and what procedures to
follow to realize on its collateral. Wat do you tell Bank? Why?

WSB 3/015

Denise resided in Wenatchee, Chelan County, Washington, and, using an antique grand piano, taught piano
l essons in her home. I n March 2000, she opened a mu

On March 5, 2000, Denise borrowed $50,000 from BigBank in order to purchase advertising, counters,
display cases, computers, inventory, and a delivery van. She signed a promissory note, as well as a security
agreement and financing statement that graBtedg Bank a security interest in co
and equi pment of Piano Paradise or hereafter owned. 0
State Department of Licensing on March 18, 2000. Denise used the laaegsdo make the intended purchases.

On March 6, 2000, Denise ordered pianos from Soundboard Pianos, a piano wholesaler. She signed a security
agreement and financing statement that grantpgaho Sound
inventory now owned or hereafter acquired. o

On March 15, Denise moved her piano lessons and her antique piano from her home to Piano Paradise.

On March 20, 2000, Soundboard filed the financing statement with the Washington State Department of
Licensing. On April 10, 2000, Denise began receiving pianos from Soundboard and continued to receive pianos
until the fall of 2000.

On October 31, Denise held a sale at greatly madeeh prices. She sold all the Soundboard pianos and
used the money to p&oundboard part of her account balance.

On November 1, 2000, Deni se closed the store and s
Soundboard took possession of all pianos located at Piano Paradise.

On November 5, 2000, both BigBank aSdundboard declared Denise in default and immediately sued
Denise, Carl 6s Music and each other to enforce their

Discuss the validity and priority of each crseditor
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WSB 3/0613

Dick resides in Douglas County, Washington. On June 1, 1999, he purchased office furniture from
Furniture Mart for $3,000 using his Furniture Mart credit card. Dick had signed a credit agreement that granted
Furniture Mart a security tarest in all goods purchased using the credit card. He used the furniture at home.
On October 1, 1999, Dick opened Dickd6s Donut Shop n
purchased from Furniture Mart to the shopbés office.
On October 5, 199Mick borrowed $25,000 from National Bank. Dick signed a promissory note, as
well as a security agreement and financing statement that granted National Bank a security interest in collateral
described as fiall equi pment iona Bankofited thedimarcand dtakementovitmed by D
the Douglas County Auditor on October 10, 1999.
On October 15, 1999, Dick used most of the loan proceeds to purchase tables, chairs, amékingut
machinery for the shop.
On December 1, 1999, Dick borrow&d0,000 from Frank. Dick promised to repay Frank within two
weeks and orally told Frank that the shopébés office furni
Dick defaulted on all the payments due to Furniture Mart, National Bank, and Frank. Hedexeive
notice of default from each creditor. Dick closed the donut shop on January 1, 2000.
On January 15, 2000, Dick sold the tables to Pizza Restaurant for $5,000. Later that day, Frank picked up
the office furniture and chairs at the shop. On Janu8ry2R00, National Bank picked up the domuking
machinery.
The creditors have sued Dick and each other to enforce their respective security interests.
Di scuss the wvalidity and priority of eachthecredi tor 6:
claims.

WSB 2/9811

Don owned a vineyard in Yakima County, Washington, and sold his grapes to various wine producers.

On March 10, 1997, Don obtained a $100,000 loan from BigBank to grow and harvest his 1997 grape
crop. Don signed a promissorytacas well as a security agreement and financing statement which granted
BigBank a security interest in collateral described onl
County vineyard and all e qui p me raltdesariptions ware sétlowg meha f t er owr
security agreement or financing statement. BigBank filed the financing statement with the Yakima County
Auditor on March 20, 1997, and with the Washington State Department of Licensing on March 25, 1997.

On March 15, 297, Don purchased a $2,000 computer from ComWorld using his ComWorld credit card.
The signed credit card agreement and sales invoice granted ComWorld a security interest in all goods purchased
using the credit card. Choen itnotoekr ntehted caonndp uttrearc kh osnoemet ov ifins

On March 30, 1997, Don ordered $50,000 in fermentation tanks from Tankmakers to start a winery at his
vineyard. Don signed a loan agreement, security agreement, and financing statement which granted $ankmaker
security interest i n coll ateral described onl vy as fi al
Tankmasters filed the financing statement with the Department of Licensing on April 1,1997. The tanks were
delivered on April 15, 1997.

In Octobe 1997, Donés grapes were harvested and crushed.
high prices. Facing huge financial losses from his stock market speculation, Don reconsidered his decision and
decided not to start a winery. On October 1, 1999 sold all the juice from his grapes to Chateau Swill for its
1998 bottling. On November 1, 1997, Don sold the fermentation tanks and computer to Frank.

Don has defaulted on his obligations to BigBank, ComWorld, and Tankmakers. These creditors have
sued Don, Chateau Swill, Frank, and each other to enforce their respective security interests.

Di scuss the validity and priority of each creditords

WSB 2/974

In January 1996, Sally decided to leave her job as a daycare operatomfething less stressful, so she
borrowed $200,000 from FleeceBank to open as her sole proprietorship in Everett, Snohomish County,
Washington, a new business known as AThe Belching Walru
and two financingstatements which specified the collateral as all furniture, fixtures, equipment, inventory, and
general intangibles, now owned or aftaquired. The first financing statement was filed with the Department of
Licensing on January 20, 1996. The secondrfoing statement, with a legal description of the property where the
business was located, was filed with the King County Auditor on January 21, 1996.
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On February 1, 1996, Sally bought and took possession of 20 scuba tanks from Blastco. She paid nothing
down, signed a note requiring monthly payments, and granted Blastco a security interest in the tanks. The
executed financing statement was filed by Blastco with the Department of Licensing on February 28, 1996.

On February 6, 1996, Sally purchased a ealttress, and box springs on credit from Sleepco to put in
her office so she could nap between dives. She granted Sleepco a security interest in the items purchased, but
Sleepco never filed a financing statement.

On March 1, 1996, Sally purchased a §iasace on credit from Hardware Store to heat her office. She
granted Hardware Store a security interest in the furnace but did not sign a financing statement. She installed the
furnace by bolting it to the floor and attaching the gas lines and verst pipe

By February 1, 1997, the business failed, and Sally defaulted in her payments to FleeceBank, Blastco,
Sleepco, and Hardware Store.

The Bank now asserts a first security interest in the tanks, bed, mattress, box springs, and furnace.
Blastco, Sleepc@nd Har dware Store dispute the validity of th

Di sregarding any bankruptcy 1issues, pl ease discl
interests and priorities of all parties to the tanks, bed, mattoex springs, and furnace.

WSB 7/9618

In June 1995, Sam borrowed $500,000 from Bank to start his sole proprietorship in Seattle known as
AProfessional Of fice Equipment. o To secure the |l oan
designating him as debtor and listing as collateral all existing andaafteired inventory and equipment. The
financing statement was properly filed on June 30, 1995.

On November 1, 1995, Sam added a line of copiers manufactured by Bob. Sam gomtedeBurity
interest in all Bob copiers to secure their purchase price. The first 10 copiers were received by Sam on November
5, 1995, after Bob filed a proper financing statement.

On December 1, 1995, to better handle his business, Sam bought twe Computers from Chuck.

Sam signed a note for the purchase price requiring 20 monthly payments and granted Chuck a security interest in
the computers. The computers were delivered on December 3, 1995. The signed financing statement filed by

ChuckonDee mber 25, 1995, named fAProfessional Of fice Equi
On February 1, 1996, Sam incorporated his busine
Il nc. o Needing more capital, the cor por aroperdimncingpor r o we

statement listing all existing and af@cquired inventory and equipment. EZ properly filed the financing
statement on February 5, 1996.

On April 1, 1996, Bob filed an amended fimancing
Of fice Equi pment, Il nc. o

By July 10, 1996, the loan from Bank was in default. On July 15, 1996, Sam gave one of the Comco
computers to Dave to pay off an old loan.

On July 17, 1996, the inventory of fiaBsorted @apes, i o n a |
pens and stationary, plus 10 Bob copiers, three of which had been delivered in December 1995 and seven of which
had been delivered in April 1996. At Bankoés request

Bank has retained you to dde it regarding the priority of interests in all possible collateral and its
possible remedies. What do you tell Bank? Why?

WSB 3/969

Darla owned a potato farm in Grant County, Washington, and packaged her potatoes for sale to various
companies.

On February 1, 1995, Darla obtained a $100,000 loan from Basin Bank to plant and harvest her next crop
and to purchase additional packaging equipment. Darla signed a promissory note, as well as a security agreement
and financing statement which grantediBas Bank a security interest in coll
or hereafter grown or harvested on debtords farm a
description of the collateral or farm was set out in the security agreemenaiocifig statement. Basin Bank filed
the financing statement with the Grant County Auditor on February 5, 1995, and filed a copy with the Washington
State Department of Licensing on February 15, 1995.

On February 10, 1995, Darla ordered $50,000 in patphtkaging equipment on credit from Potato Pro.

Darla signed a loan agreement, security agreement, and financing statement which granted Potato Pro a security
interest in collateral descri bed as fial ItoProffileckitst or vy
financing statement with the Department of Licensing on February 20, 1995. The equipment was delivered to
Darla on February 21, 1995.
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On March 1, 1995, Darl a purchased a $2,500 rototille
personal flower garden and for bagg at the farm. She signed an agreement promising to make monthly
payments toward the purchase and granting a security int

Darla harvested her crop during the summer of 1995.

On Sepember 1, 1995, Darla sold her entire potato crop to Super Stores. She also sold both her new and
old processing equipment and the rototiller to Farmer Fred.

Darla still owes $100,000 to Basin Bank, S B0, 000 to
in default on each obligation. These creditors have sued Darla, Super Stores and Farmer Fred and each other to
enforce their respective security interests.

Fully discuss the validity and priority of each cred

WSB 2/956

Dennis owned Town Tires, a tire store located in Douglas County, Washington, as a sole proprietorship.

On September 15, 1994, Dennis purchased a $4,000 computer system from Megastore using his
Megastore credit card. Dennis took the computer system fmrhés children to use. He occasionally used it for
business matters.

On October 1, 1994, Dennis borrowed $50,000 from National Bank to purchase portable alignment
equipment manufactured by Widgco. Dennis signed a promissory note, together withityt agoegement and
financing statement which granted National Bank a secur
equi pment now or hereafter owned, including all Wi dgco
filed with Douglas County Auditor on October 2, 1994, and the alignment equipment was delivered to Dennis on
October 3, 1994.

On October 5, 1994, Dennis ordered $25,000 in tires and mounting equipment on credit from Super Tires.

Dennis signed a loan agreement, secugigement and financing statement which granted Super Tires a security

i nterest in coll ater al described as fdAall present and f uf
filed with the Department of Licensing on October 7, 1994. The goeds delivered to Dennis on October 10,

1994,

On October 20, 1994, National Bank filed its financing statement with the Department of Licensing.

On December 15, 1994, Dennis moved the computer system to the store to do bookkeeping.

On January 10, 1995,dDnis closed the store. He then sold all his inventory to a competitor, Two Ply
Tires. The computer system was sold to a neighbor, Nancy. Dennis retained all of his other equipment.

Dennis still owes $40,000 to National Bank for the alignment equiploant $20,000 to Super Tires on
the loan agreement, and $1,500 to Megastore on the computer purchase. He is in default on each obligation.

These creditors have sued Dennis, Two Ply Tires and Nancy to enforce their respective security interests.
Fulyd scuss the validity and priority of each creditor
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SECTION 3

UCC -- SECURED TRANSACTIONS

Multiple Choice Answers

UCC Article 9 requires only that the debtor
sign or authenticate on the security
agreement and that the docemh
reasonably identifies the collateral. A, B,
and C are all correct statements.

The debtor and the creditor are the parties
involved under Article 9 of the UCC. A'is
incorrect because third party rights are only
affected by perfection. C is dorrect
because negotiable instruments and holders
in due course are addressed by Article 3 of
the UCC. D is incorrect because
attachment does not apply to
warehousemen.

Attachment does not require filing because
it does not affect third partiegghts. A, C
and D are correct statements of the three
attachment requirements.

Lombardobs
which creates validity against the debtor. A
is incorrect because the agreement would
control, not who has title. C is ndtet best
answer as perfection by filing is not
necessary as between the debtor and
creditor. D is incorrect because only
attachment is necessary between the debtor
and creditor.

Ambrose is liable for wrongful repossession
because agents are alwdiable for their
own torts. A and B are correct statements.
C is a correct statement as it states the right
of the agent to seek reimbursement from the
principal.

Fifty-percent payment is not sufficient to
deny the creditor the retention optioA. is
incorrect because a private sale is normally
allowed and may be provided for in the
contract. B is incorrect because the debtor
can usually redeem the collateral at any
time up to the sale. C is incorrect because,
if the debtor consents to retemticafter
written notice, the creditor may retain the
collateral.

The creditor must account to the debtor for
any surplus realized on disposition of
collateral. A, B, and D are incorrect
because the UCC specifies that the parties
may not vary fromhis requirement.

security i

/Bl Attachment relates to the rights of the

creditor against the debtor, whereas
perfection relates to the rights against third
parties. A is not the best answer because
perfection and attachment are somewhat
intertwined. C is incoact because the
requirements of each are different. D is
incorrect because simultaneous attachment
and perfection is the usual situation since it
is often the only safe way a creditor can
protect collateral from third parties.

UCC 9.304 dictates apfection by
possession for certain collateral, including
securities. A is incorrect because perfection
by possession is immediately effective as to
the collateral rights. B is incorrect because
filing is not permissible for certain
intangible rights toownership including
securities. C is incorrect because

nt er edsttibutidnge are raadde @ cthe eodiner of

record of the security.

A perfection of a PMSI for nemventory is
allowed a 26@day grace period and
perfection relates back to the date of
attachment. A is incorrect because a
creditor giving value to buy a piece of
collateral may also be a PMSI. B is
incorrect because filing is generally
required. C is incorrect because
transferability is not restricted.

UCC 9.324(a) specifies a PMSI for mo
inventory is allowed a 2@ay grace period
with filing relating back to the date of
attachment. A is incorrect because
Friendlyds rights
not the best answer because this does not
insure perfection. D is incorrect because
the gace period relates back ten days.

The date the creditor gave value is the
perfection date even if it is subsequent to
the date of filing. A and B are incorrect
because these dates are prior to perfection.
D is not correct because perfection bgre
attachment is only possible for consumer
goods.

Dix, a PMSI, may perfect by mere
attachment if the debtor is using the
collateral for consumer purposes. B is
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14.

15.

16.

17.

/DI

IC/

/C/

/DI

incorrect because the use would be
inventory, which cannot be perfected
except by fing. C is incorrect because
filing would be necessary and such filing
would have to be at the local county office
where the related real estate is located. D is
incorrect because filing would be necessary
for perfection.

UCC 9.309 allows merettachment to be
effective perfection if a PMSI and the
collateral is consumer goods. A is incorrect
because UCC 9.320 allows a retail buyer of
inventory in the ordinary course (not a bulk
sale) to take free and clear of any senior
interest. B is incorrédecause a consumer
transferee takes the collateral free and clear
from a debtor, if mere attachment was the
perfection method. C is incorrect because
the appliances are |
hands as they are primarily held for sale in
the ordinarycourse of business.

A perfection by mere attachment is not
effective against a transferee using for
consumer purposes, but remains
enforceable against the debtor. A is
incorrect because the security agreement
must be in writing and authenticatby the

debtor . B is incorr
consent is not binding on third parties. D is
incorrect because even a consumer

transferee takes subject to a security interest
which is perfected by filing.

Retailers who sell to consumers yna
perfect by mere attachment. A is not the
best answer because manufacturers and
distributors who take back paper associated
with a sale also qualify as protected PMSI.
B is incorrect because UCC 9.320 allows a
retail buyer of inventory in the ordinary
course of business to take free of all senior

interests. D is incorrect because the golf
equipment is consumer goods in the
gol ferds hands.

The rule for consumer goods allowing
perfection by mere attachment does not
apply here. A is incorrect bagse Johnson

is using the lathe as equipment used in a
trade or business. B is incorrect because
filing is necessary to perfect against the
debtords ot her credi
because Johnson purchased inventory in the
ordinary course of businesscablCC 9.320
gives such a purchaser a priority over any
previous perfected security interest.

18. /C/

19. /D/

20. /A

nvent

21. IN

ect

22. /Bl

23. IA

tors

24, I/C/

C is ~correct
recognized method of perfection. A, B, and
D are recognized methods of perfection.

Hathaway was a retdiuyer of inventory in
the ordinary course of business. UCC
9.320 allows such a buyer to take free and
clear of any prior interest. A is incorrect
because only a reasonable identification is
required under the UCC. B is incorrect
because Hathaway takéee and clear of
all prior interests. C is incorrect because a
retail buyer takes free and clear even if he
knows of the prior interest.

The retail buyer takes free and clear of any
prior position but the creditor could require
the payment to bmade to them under their
proceeds clause. B is incorrect because a
BMSYis notryood-agdingt i rewit buyer6 €
is incorrect because the UCC replaced the
C Oommon | anatitns ruld. i D gst
incorrect because the retail buyer takes free
and clear evenfihe knows of the prior
interest.

AnAl I assetso is
financing statement but not the for the
security agreement. B is incorrect because

b @ csacuritye agtedment ceqaresi & onoré s

definite description. C is incorrect because,
under t he Revised
equi pment o i s suf fi
security agreement and the financing
statement . D is i
cl ai mo i s an i nsuffi
both the security agreement and the
financing statement.

A retail buyer in the ordinary course of
business takes free and clear of senior
interest. Purchase of a lawn mower from a
dealer for family use would qualify. A is

incorrect because all future collateral the
debtor acquires may be subject to aeraft

acquired property clause. C is incorrect
because the secured party has no rights
against a retailer purchaser. D is incorrect
because proceeds of the Black sale would
be subject to Town

Roeds unwritten
rights against anyone except Retailer. B is

.incorredC becasse Raeci® arr ensetured

creditor. C is incorrect because knowledge
is not assent. D is incorrect because as
between the assignor and assignee the
assignment is valid.

Perfecion by pps essi on can
and Aperfecto a
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collateral. The creditor gets rights against
both the debtor and third parties at the same
time. A is incorrect because an agreement
cannot override the UCC provisions as to

priorities. B B incorrect because a mere

PMSI is inadequate to even attach. D is
incorrect because of the distinction between
a fisale or returno a

30. /A/ A good faih purchaser at a disposition sale

takes the collateral free of any subordinate
interests. Interests senior to the liquidating
creditor are not discharged. B is incorrect
because most states allow the debtor to
redeem the collateral prior to the

dispositbn sale. C is incorrect because the

nd f s aibpesitiannsale pupsroff vala suboddinate

creditorsdé right to bi
25. Ib/ Mer chant 6s interest has anmotna ¢ e i@ . incorrechA becasise the
incorrect because there is no requirement disposition sale may be public or private;
that a ceditor must first move against the the creditor may not purchase the collateral
collateral. B and C are incorrect because at a priate sale.
there is no requirement that there be a time
delay between default and acceleration. 31. /D/ Filing establishes a priority over subsequent
creditors' claims. The April 15 judgment
26. /C/ Perfection establishes a priority over the filing was thus junior to the April 1
claims of most subsequent secured financing statement fiing. A and B
credibrs. A is incorrect because perfection incorrect because these security interests
usually involves filing a financing were filed before April 1 andhus have a
statement. B is incorrect because perfection priority. C is incorrect in that a buyer in the
does not prevent another creditor from ordinary course of business takes the good
obtaining a subordinate security interest. D free and clear of any security interest
is incorrect because perfection does not created by his seller.
deny thedebtor the right to possess the
collateral. 32. /C/ When a secured creditor conducts a
collateral disposition sale, the UCC
27. /D/ Eastern loaned money to purchase the specifiesthe order to be followed in paying
collateral and thus qualifies as a PMSI. The related obligations. First to be paid is the
collateral was noinventory. Under the cost of repossession and sale disposition
20day grace period rul e, Eexpehse.r $ebosad if indebtedngss owed to
June 23 relates back to the daté the creditor conducting the sale. Third is
attachment on June 15. Because this any junior (subordinate) security holder.
precedes the date of the bankruptcy petition
- June 21- Eastern has a priority. C is 33. /D/ Attachment occurred on the date when the
incorrect because perfection by mere last of three events occurred: the security
attachment is only possible if the collateral agreement was authenticated, the creditor
is consumer goods or farm equipment under has rights in the collateral, and value was
$2500. gi ven. The creditoros
refers to the rights between tbeeditor and
28. /B/ While Rome Bank validly perfected its the debtor. A and B are incorrect because
security interest, this perfection is not good perfection in intangibles such as accounts
against a retail buyer of inventory in the receivable can only be achieved through
ordinary course of business. A is incorrect filing. C is incorrect because attachment
because Zone also qualifies under the retall does not require filing of the financing
buyer exception. C isicorrect because the statement; only that it be sigah by the
security agreement i ncl uddekior aandii peasonatdye ddsndfy the
provision. D is incorrect because neither collateral.
the creditor (Rome Bank) nor the debtor
(Ace) were consumers and therefore there  34. /D/ Because there is a PMSI and the collateral
is no restriction on after acquired property is other than inventory, the creditor is
becoming subject to thesurity agreement. allowed a 2@&day grace period. Thus the
effective date relates back to the date of
29. /A/ After default, all of these remedies are attachment on June 1Because there was
available. Included is the right to no open time between the effective date of
peacefully repossess the property, reduce perfection and the date the goods were
the claim to judgment, and sell the delivered, the interest of a previous creditor
collateral and apply the proceeds towards in Afuture goodsodo was
the debt. this collateral. B is incorrect because

perfection prevails oveattachment. C is
incorrect because the -2ady grace rule
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